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In a recent trend of revolutionary pro­
portions, the United States Supreme Court 
has reined in overly expansive interpre­

tations by the courts of appeals of congres• 
sional power to enact a criminal code and 
the meaning of such enactments. While the 
focal point of this trend has been the feder­
al Gun Control Act,1 the Supreme Court's 
rulings have far broader implications. 

Federalizing Regulation 
of Firearms 
Like other local matters, firearms were tra­
ditionally not considered within the purview 
of federal power. However, prohibition­
induced violence led Congress to enact, under 
its revenue power, the National Firearms Act 
(NFA) of 1934, which required the taxation 
and registration of machineguns and short­
barreled shotguns.2 Congress then passed 
the Federal Firearms Act of 1938 under its 
power to regulate interstate commerce. 3 

These enactments were expanded and 
reenacted as Titles I and II of the Gun Control 
Act (GCA) of 1968. After almost two 
decades of judicial expansion of GCA offens­
es into strict liability crimes, Congress inter­
ceded with the Firearms Owners' Protection 
Act (POPA) of 1986,• which added "know­
ing" and "willful" requirements as elements 

, of Title I offenses.s 
Despite its restoration of due process and 

scienter, FOPA heralded the federalization 
of local firearms regulation - its ban on 
mere possession of machineguns6 was fol­
lowed by bans on firearms possession at 

l· 
schools,' on juvenile handgun possession,8 

on possession of "assault weapons" and high 
capacity magazines,!' and on receipt of a 
firearm by a person subject to a restraining 
order in a domestic relations matter.1° FOPA 
did not revise the NFA, which the courts 
continued to interpret as providing for strict 
liability crimes. 

Congress' foray into local crime was 
fueled by the War on Drugs and the need to 
appear tough on crime. Prominent in that 
law-making explosion was the prohibition 
on using a firearm in drug trafficking or a 
federal crime of violence.11 The courts esca­
lated the crusade by interpreting that crime 
to include mere possession. 

After a quarter of a century oflegislati ve 
and judicial pushing of the constitutional 
and statutory envelopes, the Supreme Court 
has called a time out. In four recent cases, 
the Court restored a measure of balance to 
the Gun Control Act and, in so doing, sig­
naled a return to due process and constitu­
tional principles in regard to federal crimi­
nal Jaw generally. 

Thompson/Center Arms 
and the Rule of Lenity: 
Construing Ambiguities in 
the Definition of 'Firearm' 
Against the Government 
The NFA imposes severe criminal penal­
ties for violation of its registration and tax­
ation requirements concerning certain 
"firearms."1? Over the years, many courts 
deferred to opinions of the Bureau of 

Alcohol, Tobacco and Firearms (BATF) that 
unlikely items met the definition of 
"firearm."13 Scrap that would require eight 
hours of work in a machine shop was held 
to be "readily restorable" into a machine­
gun.14 Raw material and engineering draw­
ings were a "combination of parts" from 
which a machinegun could be "assembled."1s 
A single-shot pistol was "designed" as a 
machinegun.16 The doctrine of deference to 
agency "expertise" led to the result that a 
semiautomatic was a machinegun.17 

United States v. Thompson/Center Arms 
Company, 18 the only Supreme Court case 
ever to decide the nature of an NFA 
"fireann," considered whether a single-shot 
sport pistol and carbine kit was "made" into 
a "rifle" with a barrel less than 16 inches, 
which is an NFA "firearm."19 The items were 
intended to be assembled as a pistol with a 
short barrel or as a rifle with a long barrel. 
As Jong as not actually assembled as a rifle 
with a short barrel, the Court held, the items 
were not an NFA firearm: 

We are left with an ambiguous statute. 
The key to resolving the ambiguity 
lies in recognizing that although it is 
a tax statute that we construe now in 
a civil setting, the NFA has criminal 
applications that carry no additional 
requirement of willfulness. . . . 
Making a firearm without approval 
may be subject to criminal sanction, 
as is possession of an unregistered 
firearm and failure to pay the tax on 



one, 26 U.S.C. §§ 5861, 5871. It is 
proper, therefore, to apply the rule of 
lenity and resolve the ambiguity in 
Thompson/Center's favor.lil 

After decades of lower courts deferring 
to BA 1F opinions, this was virtually the first 
time any court had ever applied the rule of 
lenity to the definitions of "firearm" in the 
NFA. Thompson/Center makes clear that, 
because of the NFA's criminal nature, the 
rule of lenity applies to any NFA definition 
should an ambiguity arise. The rule of Jeni• 
ty "is a rule of statutory construction whose 
purpose is to help give authoritative mean­
ing to statutory language."1' 

BA TF's opinion that an item is a "firearm" 
is not entitled to deference. 22 Due process 
requires that a criminal statute reasonably 
susceptible of two interpretations must be 
construed against the government and in 
favor of the citizen. While the rule of leni­
ty is a long-standing interpretative rule, its 
application to NFA firearms reinforces that 
federal agencies may not, by claiming def­
erence to their expertise, expand the appli­
cation of criminal statutes. 

Staples and Scienter: 
Requiring the Government 
thProve Knowledge of the 
Fo aracter of the Weapon 

r ~ecades, the prosecution succeeded in 
'l0nv1ncing courts to instruct juries that the 

endant need not know the character of 
weapon possessed, even if the defen-

dant believed it to be an ordinary firearm 
and not an NFA firearm. Until the Supreme 
Court's recent intervention, to be convict­
ed of an NFA offense, one need not know 
that a gun - even if it appears to be an inop­
erable antique or an ordinary shotgun - is 
in BATF's opinion an NFA firearm.23 

Supreme Court precedent that one need not 
know that the law requires NFA firearms to 
be registered was misconstrued by most cir­
cuits to mean that one need not know the 
gun's character.14 

The wall began to crack when the Fifth, 
Sixth, and Ninth Circuits decided that the 
prosecution must prove that the defendant 
knew the gun was a firearm of the type 
defined in the NFA.15 However, the prob­
lem became exasperated in the other cir­
cuits as a result of a recurring "creative tech­
nique" by BATF to make cases. Agents 
would seize what appeared to be a legal 
semiautomatic rifle which had never fired 
more than one shot with a single trigger pull. 
Agents would remove or substitute parts 
and test fire the rifles with cartridges hav­
ing overly-sensitive primers. If the rifle 
could be induced to malfunction and fire 
just two rounds with a single pull of the trig­
ger, even if it then jammed, BATF would 
declare it to be a "machinegun" and prose­
cute the owner.26 

The Supreme Court foiled such prosecu­
tions in Staples v. United States, which held 
that the government must "prove beyond a 
reasonable doubt that {defendant] knew the 
weapon he possessed had the characteristics 

that brought it within the statutory defini­
tion of a machinegun."Z'I With this holding, 
the prosecution and defense of otherwise 
law-abiding defendants under the NFA has 
radically changed. 

Mr. Staples testified that his rifle was 
semiautomatic, which requires a separate 
pull of the trigger for each shot. BATF 
claimed it fired more than one shot per trig­
ger pull, and thus was a machinegun.28 

The government argued that a rifle is a 
dangerous device that should alert one to the 
probability of regulation. The Court respond­
ed that it would "avoid construing a statute 
to dispense with mens rea where doing so 
would 'criminalize a broad range of appar­
ently innocent conduct. "'29 "There is a long 
tradition of widespread lawful gun owner­
ship by private individuals in this country."30 

The Court continued: 
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We question whether regulations on 
guns are sufficiently intrusive that they 
impinge upon the common experience 
that owning a gun is usually licit and 
blameless conduct. Roughly 50 per­
cent of American homes contain at 
least one fireann of some sort .... 31 

Accordingly, the prosecution must prove 
that a defendant knows the facts making his 
conduct unlawful, which in Staples meant 
that defendant knew that his rifle would fire 
automatically.32 Congress did not intend "to 
make outlaws of gun owners who were whol­
ly ignorant of the offending characteristics of 
their weapons, and to subject them to lengthy 
prison tenns."33 On remand, the Tenth Circuit 
held that no rational juror could find Staples 
guilty beyond a reasonable doubt, and direct­
ed entry of a judgment of acquittal. 34 

In light of Staples, the Supreme Court 
vacated a Seventh Circuit decision holding 
knowledge of the weapon's character not to 
be an element of the offense. 35 BA TF had 
discovered over 50 registered fireanns and 
an unregistered 1915 French machinegun 
with a plugged weld inside its chamber, ren­
dering it unfireable. A BA TF agent testified 
that the gun could be restored to firing con­
dition "within several hours," while the 
defendant testified that he obtained it from 
his father and did not register it because he 
believed it was a replica, not a firearm.36 

Failure of the trial court to give a knowl­
edge instruction was prejudicial error, and 
the case was remanded for retrial.37 It is 
unclear why BA TF had pursued the case and 
why the district court had sentenced the defen­
dant to imprisonment.38 The judiciary's role 
in facilitating such prosecutions, by holding 
that one need not have knowledge and in sen­
tencing unknowing persons to incarceration, 
was laid to rest by the Supreme Court in 
Staples. Staples restored reason to the 
jurisprudence of the vague NF A. 

Returning Local 
Matters to the States: 
Lopez Holds Firearm 
Possession at School Not 
To Be Interstate Commerce 
Congress has the constitutional power to reg­
ulate commerce among the states, but the 
powers not delegated to Congress are 
reserved to the states. 39 Congress has no gen­
eral criminal jurisdiction, but the courts have 
upheld Gun Control Act provisions which 
regulate persons engaged in the business of 
dealing in firearms and which prohibit pos­
session by felons of firearms which have 
been shipped in interstate commerce. 

Recently, Congress prohibited, without 
any interstate commerce nexus, mere pos-
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session of nongrandfathered machineguns 
and "assault weapons," possession of 
firearms in school zones, and possession of 
handguns by juveniles, all subjects of tradi­
tional state criminal jurisdiction.40 The Ninth 
Circuit upheld the machinegun ban and the 
school zone law under the theory that 
Congress found in 1968 that numerous peo-
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pie were killed "by" firearms and that "pos­
session of firearms affects the national econ­
omy, if only through the insurance 
industry ."41 Driving while intoxicated, 
shoplifting, and other state law crimes prob­
ably affect insurance rates far more. 

The 1968 "findings" referred to by the 
Ninth Circuit were only a committee report 
which addressed interstate commerce con­
trols.42 Formal findings on interstate com­
merce in firearms were enacted43 and then 
repealed in 1968 before becoming effec­
ti ve.44 Congress made no findings when it 
enacted the machinegun ban and the school 
zones law in 1986 and 1990 respectively. 

The Gun Control Act of 1968 declared 
that "this title is not intended to discourage 
or eliminate the private ownership or use of 
firearms by law-abiding citizens for lawful 
purposes," words reaffinned in the Firearms 
Owners' Protection Act of 1986, which 
declared its purpose to be to protect the rights 
"to keep and bear arms under the Second 
Amendment," "to security against illegal 
and unreasonable searches and seizures under 
the Fourth Amendment," and "against uncon­
stitutional exercise of authority under the 
Ninth and Tenth Amendments."45 

A split in the circuits occurred when the 
Ninth Circuit upheld the school zones law 
and the Fifth Circuit declared it unconstitu­
tional.46 In United States v. Lopez, the 
Supreme Court invalidated the federal Gun 
Free School Zones Act because it prohibit­
ed mere possession of fireanns with no nexus 
to interstate commerce. Lopez began: 

We start with first principles. The 
Constitution creates a Federal 
Government of enumerated powers. 
See U.S. Const., Art. I,§ 8. As James 
Madison wrote, "the powers delegat­
ed by the proposed Constitution to the 
federal government are few and 
defined. Those which are to remain in 
the State governments are numerous 
and indefinite.47 

Lopez found that Congress could regu­
late the use of the channels of interstate com­
merce, protect the instrumentalities of inter­
state commerce, and regulate activities 
having a substantial relation to interslate 
commerce.48 "The Act neither regulates a 
commercial activity nor contains a require­
ment that the possession be connected in any 
way to interstate commerce." It thus exc~ d­
ed Congress' power under the interstate com­
merce clause.49 

Lopez rejected the reliance on findings of 
a prior Congress to justify a later enactment, 
and disagreed with the Ninth Circuit opin­
ion upholding the machinegun prohibition 
under the insurance theory: 

The Government admits, under its 
"costs of crime" reasoning, that 
Congress could regulate not only all 
violent crime, but all activities that 
might lead to violent crime, regard­
less of how tenuously they relate to 
interstate commerce. . . . If we were 
to accept the Government's arguments, 
we are hard-pressed to posit any activ­
ity by an individual that Congress is 
without power to regulate. 50 

Nor was the Court willing to uphold the 
law on the basis that countless repetitions of 
the prohibited possession substantially affect­
ed interstate commerce. Such speculation 
would "convert congressional authority under 
the Commerce Clause to a general police 
pow.er of the sort retained by the States."51 

Lopez rejected the government's argu­
ment that "Congress could regulate any activ­
ity that it found was related to the econom­
ic productivity of individual citizens: family 
law (including marriage, divorce, and child 
custody)."52 This perhaps calls into question 
the GCA provision which makes it a felony 
for a person subject to a restraining order in 
a domestic relations dispute to possess a 
firearm which has been transported in inter­
state commerce. 53 While a commerce nexus 
exists as an element of the offense, the nexus 
may be attenuatcd.54 

The Constitution explicitly requires state 
consent for federal protection from "domes­
tic violence,''5' which is inconsistent with 



the extension of federal authority to run-of­
the-mill local crime. Elbridge Gerry 
explained in the Constitutional Convention 
that he "was against letting loose the myr­
midons of the United States on a state, with­
out its own consent."56 

While it did not mention the domestic­
violence clause,57 Lopez is a milestone in 
reining in the federal "myrmidons" that have 
been let loose on the states as a result of the 
wars against drugs, violence, and every other 
social evil that is not within Congress' enu­
merated powers. The Supreme Court will 
no longer simply rubberstamp any and every 
law passed by Congress, no matter how local 
and non-commercial the activity criminal­
ized, as a valid exercise of the interstate com­
merce power. 

Using or Carrying a 
Firearm While Asleep? 
Bailey Just Says "No' 
While most GCA crimes are victimless, 18 
U.S.C. § 924(c)(l) punishes "whoever, dur­
ing and in relation to any crime of violence 
or drug trafficking crime . . . for which he 
may be prosecuted in a court of the United 
States, uses or carries a firearm." The appel­
late courts expanded this drug war law 
beyond recognition. 

A sage might wonder if the defendant 

was sleep walking or dreaming when the 
Fifth Circuit held it "obvious" that firearms 
"seized from a locked bedroom in which 
Appellant was sleeping" were being used or 
carried in a drug trafficking crime.58 The 
District of Columbia Circuit en bane found 
firearm "use" where cocaine was in a car's 
passenger compartment and a pistol in the 
trunk, and also where cocaine and an 
unloaded derringer were in a locked trunk 
in a bedroom closet. In Bailey v. United 
States, s9 the Supreme Court reversed the 
D.C. Circuit opinion. 

The Court began with the proposition that 
"use" cannot mean mere "possession," a 
broader term appearing elsewhere in the 
GCA. ro The Court rejected the government's 
test that "use" includes any facilitation of a 
drug offense where the elements of prox­
imity and accessibility exist. 61 Active 
employment must be shown; putting a 
firearm into place to protect drugs or to 
embolden oneself, the "fortress" theory, is 
insufficient.62 The Court explained: 

While a broad reading of "use" under­
mines virtually any function for 
"carry," a more limited, active inter­
pretation of "use" preserves a mean­
ingful role for "carries" as an alter­
native basis for a charge .... A firearm 

can be used without being carried, 
e.g., when an offender has a gun on 
display during a transaction, or barters 
with a firearm without handling it; and 
a firearm can be carried without being 
used, e.g., when an offender keeps a 
gun hidden in his clothing through­
out a drug transaction.63 

The term "use" is also more narrow than 
"intended to be used," a term Congress 
employed in the firearms forfeiture provi­
sion. "Liability attaches only to cases of actu­
al use, not intended use, as when an offend­
er places a firearm with the intent to use it 
later if necessary. "64 

The Court specified that the following do 
not constitute "use" of a firearm: storage of 
a gun in a nearby closet for retrieval in case 
a drug deal goes sour,6s mere presence of a 
firearm which emboldens or protects its 
owner,66 mere possession of a firearm and 
its availability for intimidation at the scene 
of a drug crime, 67 and concealment of a gun 
nearby for an imminent confrontation. 68 The 
following instances of active employment 
do constitute "use:" brandishing, display­
ing, bartering, striking with, and firing or 
attempting to fire a firearm. "Use" might 
exist where a person refers to a firearm in 

(Continued on page 34.) 
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Supreme Court Curbs 
Congressional Power 
(Continuedfrompage 15.) 

his possession in relation to the predicate 
offense or is present with a gun on a table 
with the apparent purpose of furthering the 
predicate offense.69 

Other than bartering, the above are all com­
mon sense notions of the term "use." Bailey 
is yet another recent example in which the 
courts of appea]s allowed Gun Control Act 
provisions to be stretched beyond recogni­
tion only to be reined in by the Supreme Court. 

Five Lessons 
It is not the thesis of this article that the 
Supreme Court always decides cases cor­
rectly. However, it is evident from the four 
precedents analyzed that the Court has taken 
a critical, sincere look at the Constitution 
and certain criminal statutes and has cur­
tailed vague and overbroad statutes, as well 
as overly expansive interpretations of laws 
by the courts of appeal. This trend to return 
to fundamental principles can only serve the 
purposes of due process, limited federal 
police powers, and justice. 

On a practical level, the following lessons 
may be gleaned from the above: 

1. Is your client guilty under the prose­
cution's reading of an ambiguous statute but 
not under your equally reasonable reading? 
Call upon theruleoflenity. (Thompson/Center) 

2. Study the entire statute to find broad­
er terms which contrast with narrower tenns 
in the provision under which your client is 
charged. The prosecution's theory often 
assumes the broader usage. (Bailey) 

3. Creatively apply the latest Supreme 
Court precedents to analogous statutes. 
Federal mere possession prohibitions are 
obvious candidates. (Lopez) 

4 . Preserve error: move to dismiss or ask 
for a jury instruction even when circuit prece­
dent is to the contrary. Decades-old circuit 
precedent sometimes gets reversed. (Staples) 

5. When in doubt, read the Constitution. 
The authors of much of the ever expanding 
federal criminal code may not have done so. 
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