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AMENDMENT II: 
THE RIGHT 

TO BEAR 
ARMS 

Some rv,:o hundn:<l years after tts ac.loptton, the Second Amendment to the United 
State., Constitution has belome the blalk sheep of the Bill of Rights. The ')econd 
Amendment prO\'tdes: "A well regul,1tec.l Militia, being necessary to the security of a 
free State, the right of the people to keep an<l bear Arms, shall not he infringed." 

While treasured by Americas 70 million gun owner'>. the guarantee b an embar­
r.issment to n1<1n) 1udge'> ,ind arndemiu,, who lOns1gn it:-. history to the Omelltan 
memory hole. ,ind its wording to 198-1 l'\\·spcak: "the people" mean'> the state "right" 
mean:-. government.ii power. and ",trms <lo not incluc.le weapons. 

The o-.cem,ibly-harn1less philo-.oph1C.1l decl,1rat1on about the militia wh1Ch precedes 
the '>t1bst.1ntive gu,1rantee belonging 10 the people" has been :-.eized upon to im enc 
the t\.ventteth century argument that the amendment someho\\ protelts only the po\\ er 
of a -.rate to maint,1in a militia \'qhile harboring no .igenda for '>tale militia powers. 
,tdvocates of chi hypothe:-.1:-. -,trongly oppose firearms ownership by the general pub­
lic, and opine that no prohibition on firearm-. po-.se'>sion could e\·er ,·iolate the C:,ec-

ond Amendment. 

English/Revolutionary Origins 
The ~econd Amendment originate<l from a libertarian v1-.ion of the Re,·olut1ona0 
patriots. '" ho daimed and expanded on the rights of Englishmen. In re-.ponse to the 
Crown's infringement on the e rights, in 1768 the Town of Boston passed re olu­
t1ons ag.iinst -.cane.ling armies .ind taxation "ithout repre-.encation and reque.-.red 
each inhabitant to obta in and keep ,1 firearm. Bo.,ton justified the arming of the pop­
ulace by the following: 

WHEREA,, by ,tn Act of Parliament, of the first of King William and Queen Mary. 
it is declared, th,lt the ubjew, being Proce-.t.rnc..... m,t) ha,e anm for their Defence· 
It is the Opinion of thb town, that the said Decl..1ration is founded in arure. 
Rea-,on .ind sound Poliq. and is well adapted for the nece-.saf) Defence of the 

Community.· 

The Act of Parliament mentioned abon~ wa'> the Declaration of Rights of 1689. 
which st,ned that James II had subverted • the L.iws and Liberties of this kingdom. 
in part "b) law,mg se, eral good '-,ubjects. being Prote'>tants. to be Ji-.armed. at the 
-.ame Time when Papist:-. were both am1ed and employed, contrary to la\'\ "' The 
"true ancient ,ind indubitable rights tl declared included that the ',ub1ect'> \\ hilh 
are Prote-,rant.'>, may h.ive Arms for their Defence ~uitable to their Condition •• ind a-. 

are allowed hy La\'\. 
In the first major comment.lf\ on the Ameriun Bill of Rights. '-,t George Tucker 

would note that the ~econd Amendment expanded the Engl1::,h , er-.ton of the nght b) 
dropping the .1nstcxr.1tic-ha-.ed d.1u-.e .tt the end 'The nght of the people to keep 
and bear am1s ::.hall not he infringe<l ... and this without any qualifilation ,1s to their 
condition or degree, .1s is the case in the Briu-.h gO\ernment 

A'> Boston passed its resolutions. Brithh troops were sailing to the town to hegin 
their brutal occupation. Rumors abounc.le<l, and the B0~1011 Ga=ettepuhltshed the fol 
IO\'\ ing ",1rning prohahl) \'- ritten b) ',.imuel Ad.mi.,: 

It is reported th,n the Governor ha-. said. th.it he h~1" Three Thing-. in C omman<l 
from the Ministry, more grie\'ous to the People, than an) Thing hitherto m,1c.le 
knO\'\ n. ll 1~ conjeltured be, that the Inhab1tanL'> of this Pro\tnce .1re to be d1sam1ec.l 
2d, The Pro\ ince to be go, erned by l\ l.irtial W\\ And .3d. that a umber of Gen 
tlemen v. ho h,1ve exerted themseh·es in the Caw,e of their Country, are to he -.e1zed 
.ind -.ent lo Great Britain. 

The rights of the people to keep arn1s. co be gO\ erned b) the rule of la\\ • and to 
trial by a jury of their peers " ·ould later And expres.-,ion in the Bill o f R.tghts ln , inc.11-
cattng these right.,, the patnots sought refuge in Sir \X'illiam Bl.ickstone. '-,amuel A<lams 
found in Bl,1ckstone three wavs in which individt1ab protect their rights: 
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h 
hts sa\' }.Ir 

rd. gl)' <lelivere<l up their Jnm,, 
They acco m 
b ·n open ,·iolauon of honor ••• the gO\-

•To nndicate t e!->e ng •. • d 
Blackstone. when actuall\' ,1olate or 
attack d. the ,ubiects of Engla~d ar~ 
entitled fif!->l to the regular adrrumscra 

utt rd red the a1lm <lepo'>ite<l J', afore-
ernor o e di 1 • 
. d that thev might be pre..,en e or l lt.: 

nd rree course of p1strce in the 
:~-~ers. to be eized b) .1 bo<l) of ,ol-

uon a J, th ht of 
court, of law - next to e ng 

<lier... . ."' I 
The fir,t state bilb of nght'> "oug 11 1_0 

petllio11111g the K111g and parliament 
for redre~ of gne, ances - and la..,l-
h to the right of hanng a11d II ,11g 
am~ for selfpresen•atron and defence 
These he calb auxiha1Y .,uhordmate 
nghb which ,ene principall\' as bar­
rier. to protell and maintain m, iolate 
the three great and pnmal) righL, of 
personal ,ewrity, personal liberll'and 
prirnte proper11r And that of hacing 
anus for their defense he telb u t.., a 
pubhc allowance under due restnc­
tion.'> of the 11at11 ral nght of res~tcmce 
and self-presen·at1on when the sam.­
uom, of ~ociet\ and law.., are found 
111s11.fficie11t to restrain the l'iolence of 
oppression " 

protect the abo, e rights Penns, h JniJ 
an<l \ 'ermont declared. ·That the people 
lme a right to bear a~ for the_<lefen..,e 
of them.,cl\'es. and the -.tate • l\Jorth 
Carolina declared that the People hJve 
a right to bear anll'> for the <lef ensc ot the 
"tate Reflecting iL'> expenence "tth 
gun seizure from houses ~la'i!>achw,etts 
.iddc-d the right to keep a~ The peo­
ple ha,e a right to keep an<l bear Jrm'> 
for the common defense 

The Intent Of The Framers 
A storm erupted when the Con-.titution 
w a.s proposed in nr w 1th no bill of righL'>. 
Antifeder.ilisL'> ins1..,ted that the Con'>titu­
uon not be ratified without an explicit dec­
laration Federali'>L'> warned that an) enu­
merauon of righb would he later 

\ nt 1ktk1 .di,i-.. \\ ere well founded.1•• 

TlK· <.1 in,1 ti ul 11 >n ,u._ finally ratified bv 
the ... 1.ne, h.1,nl < 1n the Federalist pro~ 
t<, ... eek .1d< ,pt 11 ,11 11I .1 hill of rights. When 
_l,une, \l.ld1,1 >ll pII >po..,ed the Bill of Righ~ 
to the l lou,v lll lkpre..,l·nt.nive'> in 1789 
IK' "rote th.11 till' p1opmec.l amendments 
concerning tht: pre..,, .me.I anrn, "relate fir.,t 
to pm·ate nght.., ren <lay'> after ti!. 
10trodull1on I elkra\t..,t leader Tench 
Coxe \\ rote < ,t \\ h,n became the , econd 
Amendment \ .., c 1\ ti rulers, not ha\"tng 
their c.lut1 to the people dul> before them. 
nu) ,lltempt to tyranni1e, .ind as the m1l-
1tary forle'.'> whKh mu-.t be occasional\) 
rabed to defend our countf). might per­
\ ert their pcm er to the init11y of theirfel­
lc>" -cit1zem,, the people are con­
firmed .. in their nght to keep and bear 
their pri1•ate arms ··- \ladison endorsed 
Coxe" .1n.1.ly-.,b. \\ hid1 wa.s reprinted with­
out contradLCtion. 

In 1--1, the Oi\'an. the Crown-paLked 
go,emmg body of ~ton. debated Amer­
ica 1, first gun control law but appar­
enth deoded the propo~l to be unen­
forceable or feared wide-.pread prote'>t. 
A Bo!>tOn paper reponed lt ts ~1d it Wa!> 

propo~ in the Oi,an la..,t \\ edne~) 
that the inhabitant!, of thJ.., Town -.hould 
be dtSarmed and that some of the ne'i\­
fangled Coun-.e\lor., con.,ented thereto 
but happih a rnajorit\ was agairu,t tt 

Even so. the Redcoats began to com­
mit arb1tral) earche and seizures for 
firearrru, and ammurution an outrage the 
Framers would recall in adopung both the 
Second and Fourth Amendment!,. \\ orch­
~ter Count\ prott'!>ted to General Gage 

mi ... con ... trued b) go, ernment to limit or 
dem the rights of the people 

In The Federalist ;\O -16. Jame-. \ladi­
son argue-cl that an opp~'>I\ e arm\ of the 
United 'ltate-. go,ernment would be 
oppo...ed [by] a militia amounung to near 
half a million citizeru, with ann.., rn their 
hands. Alluding to the ad\ anuge of 
being armed. which the American-. pm,­
~ o,·er the people of almost e\ en other 
nation. \ladison continued ·,ot\\ 1th­
~tandmg the milital)· e.,tab\c,hmenL'> in the 
,e,eral kingdom-. of Europe whteh .1re 
carried a'> far as the public re'>OUrte!-1 will 
bear the go,emmenb are afraid to tru,t 

The SenJte took t\vo .1cuoru. which clar­
ify the intent of the '->ewnd Amendment. 
First, 1t con">idered. ,rnd then rejected an 
entirely -,cp.1rate propo-.al tl1Jl would ha,e 
recognized .1 ... c.ne m1ltt1a pO\\ er That 
each '>tate. re..,pclli, eh '>hJII ha\"e the 
power to prm 1de for org.1n1Z1ng, arrrung. 
.md d1:,,upltning tt!'> <J\'vO militia, when-.o­
ever Congre,.., ..,\ull < >mit or neglect to pro­
, ide for the -.ame 

TI1e above h1ghltght!-> the clear disttnc-
t1on bet\, een the nght of the people 
to keep .rnd he.1r Jrtll'> .ind the power' 
of the ·..,t.1te· to .Im1 .ind provide for mili· 
tt.1-. Tht.., demon'>tr.ttes the .ihsur<lit) of 
the .irgument 111\ ented in the twentieth 
Lentuf\ tlut h\ del l.tnng the right of the 
people to keep .ind bear .1m1s. Congr~, 
aLtuJII) tntenckd to declare the powerot 
... t.lte'> to m.unt.1111 m1\iti.1s - the ,er, pro­
pm.tl Congre..,., re1eLtec.l 

as follow Thi., Count\ are coru,tramed 
to ob ef\e they apprehend the People 
JU'>ltfied in prondmg for their own 
Oefen...e while they understood tht.:re w a.'> 
no pas..,mg the "l"eck w tthout Examina­
tion,. . and many places ~Lhed. where 
,\ml!, and Ammuniuon were ,uspected to 
be· and if found seized • 

the people with arm'>. 
'\oah \\ ebster, whose name still 

appear... on dtCttonanes '>tated· ·Before 
a ..,tanding alTTly Lan rule the people mu'>t 
be disarmed a,.., they are m almo-.t e, ef\ 
kingdom m Europe The -.upreme power 
m America cannot enforce unIust law-. b\ 
the .,word; hecause the whole bod\ of 
the people are a!TTled ,- ln'>tsl 

The '-tenatc .11 ... 0 rejected .1 propo...al I( 

After Le,mgton and Concord Gage 
ordered the mhabitanL'> of Bo-.ron to ,ur­
render their arms promising to keep 
them for the owners and to return them 
at a later date After the people complied, 
Gage thereafter refused to return the 
arms. and would not allov. anvone to 
lea,e town. 

mg on a Bill of Right\. Richard Herm Lee 
~rote that to presene liberty. it t., e!-1-.en 
t1al that the whole bod, of the people 
al'i\ays po-.-.e s arrru, and be taught alike 
e-,pec1ally when young. ho" to w,e 
the •1s Th 

,1dd for the l om1rn ,n defence after "~Jf 
.trrn'> in the '-telon<l mendmeni. • Had 
1t succeeued. reco1,1.niuon of "the nght of 
the people to keep ,md bear arm.'>_ for the 
common dden..,e· ,voulu ha,e sull l:,et'n 
an inUi\ 1du.1l right to ha, e .1rm.'>, but could 
have been tnterpreteu as .11lowing arJ1\.' 
to he kept only tor common dden" 
,1gatn'.'>t foreign aggression or dome~uc 

il. . rms coulo 
tyr.1nny or that only m 1tary J • 

The Oeclarauon of Cau'>C'> ot Taking 
Up Arrru. adopted by the Conunental Con­
gre~ m 1..,....5 complamed: It v.a-., stipu­
lated th.at th~ :-.aid inhabitant, hanng 
~epos1ted their arm-. with thetr o,, n mag­
~trate..,, should han: hherry to depart .... 

m. · ·· e "iupreme Coun recently 
noted: 

The remark'> of Richard Henf) Lee arc 
typical of the rejoinde!"'> of the Anttfed­
erabts. The concerru, rniced h) the 
Anttfe_dera\t-.t!, led to the adoption of 
the Bill of Right Th f s. ... e ears of the 
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be kept 

The Supreme Court And 
The Second Amendment . 
The Supreme Court decided rwo LJ..e-:. 

1990 v. hich contribute to JO un<lcrstan 
ing of the ',econd Amendment. Fu-st in Je- a 
C111ted States ll. \'erdup,o-l rqim • 

Fourth Amendment case the Court made 
clear that all law-ahtding Amencans .ire 
protected b> the econd Amendment .IS 

folio\, s· 

'The peopl eem. to have be n -a 
term art employee.I in sele :t p.trts of 
thL' Constitution . The Second 
Amendment protects 'the nght of the 
people to keep and be.tr Arms, Jnd 
the '\jnth .mu Tenth Amendment'> pro-

ic.le that certain nghh and powers are 
rel.tined by .ind reserved to the peo­
ple '-tee .llso L.: ':)_ C.on'>t., ,1mend 1. 
<Congress shall make no IJ\\ .. ,1bridg­
ing .. . the right of the people peace­
ably to Jssemble l. . \\ hile th1-. tex­
tu.1I exegesi-. h b) no mean'> 
conclw,i, e, it '>ugge'>ts that 'the peo­
ple protected b) the Fourth Amenu­
ment .• rnd h) the I ir-.t and '-tecond 
Amendment'>. and lo whom right'> .1nd 
powers .tre reserved tn the 10th Jnd 
Tenth Amendments, refer'> to a clas-. 
of per..,on'> "ho are pan of a national 
community or "ho have o therwise 
developed sufftuent connectton with 
tht'> countf) to he con'>idereu part of 
that communitv 

In ht'> di-...,ent, Ju'>tJCe Brenn.in .ugued 
e, en more broJdl) tl1~n "the tern1 tl1e peo­
ple' is better understood J'> ,1 rhetoncal 
counterpoint to the government, ... uch 
thJt rights tlut ,, ere re-.er. ed to the peo­
ple were to protect all those ,ubject to 
the gO\ ernment . . . The people .1re the 
go, erned Ju-.tile BrennJn .1ho 
re, ie,,ed the dr.1fting hbtory of tl1e Fou1th 
Amendment, noting that the rramers 
could ha, e limited the right to utizen-.. 
freemen.· re-.1uents or the 'Americ.1n 
people .. Throughout that entire proces-., 
no ..,pe.1ker or commentator, pro or con, 
referred to the tenn 'the people .,., a hm 
itation .. ,. 'limilarlv. the Framers could 
h .. 1, e limited the ~econd Amenclinent right 
to select '>t.lte milttta-.. but in-.te.1u u ... ed 
the term-. "the people " 

hn,1lly, Ju:,,llce Brenn.in pointed out 
that rights ,ue not "given to the people 
ji·om the gm·ernment .. The rm mer.., of 
the Bill o f Rights did not purport to cre­
ate rightt.. Rather, the) designed the Bill 
of Rights to prohibit our Gc)\·ernment 
from infringing right'> .ind liberties pre­
:,,umed to be pre-existing. - Th is M,1te­
ment is part1CL1lJrl) appliuhle to the right 
to keep and beJr .irm-.. "hich ha-. been 
recognizeu as .1 personal right for len­
tunes.· 

A '>econu 1990 'lupreme Court opin 
ion ha.., relevance to the twentidh len-

tury ,1rgument th,u the 'lecond Amend­
ment protects only the "right" of a state 
to mamtatn a militia. and that the mih­
tiJ is re-.tricted to the ~ ational Guard 
In Pe1p1cb 1• Department of Defen e 
(1990) ," the Court recognized that the 
~ ational Guard 1s part of the Armed 
Force'> of the United tates .ind that the 
Reserve Militia includes all able-bodied 
uuzens. 

The i.s.'>ue \\J.S whether the militia clau-.e 
allow'> the president to order member:, of 
the \iational Guard to train out!-iide the 
L nited '->tate, without the com.ent of J ~tate 
governor or the declar.ition of a national 
emergency.~ Perhap.., the most note\vor­
tll) fact .ihout the opinion i-. 1t..<, failure to 
mention the 'lecond Amendment ,It all. 
thJt amendment being trrelevant to the 
i5.'>ue of the swtc f)O" er to maint.11n a mili­
ti.1 ln f.1ct. the Coun refer"> to the state 
power over the militia a'> being recognizt.-d 
only in the text of the Con-.titution. not 
m an) .imendment: 

Two conflLCtmg theme.'>. developed Jt 
the C.on-.tttut1onal Com entton and 
repeated in cleh.ue ... m·er militJf) pol­
ic; during the next centul). led to J 
compromi-.e in the text of the C.on-.ti­
ruuon Jnu in l.1ter st.Huton en.Ktment'>. 
On the one h.tnu there ,, a., a ,, ide­
s pre ad fear that J natton.1I st.mding 
Arm> po-.ed .10 intolerable threat to 
indi\ i<lual liberty and to tJ1e "°' ereignty 
of the separate State'>, \\ h1le. on the 
other hand, there ",I'> a recognition of 
the d.inger of reh ing on inJuequJteh 
tr.tined -.oldier'> .1s the prim.If) mean-. 
of prm ichng tor the common dden.-.e. 
Thu-. Congres-. ,, as .1uthorized both 
to mise Jnd suppon a nanonal Jnll) 
JOU .tl,o to organize the Militi.1 JJ 

The Court referred to the trJd1tional 
undeN,tnding of the m1htia .1s J p.1n-time. 
nonprote:.,...1on,tl fighung force. .ind .1s 

.1 h<x.1) of armed <.ili=e11~ trained to mtl­
itJI\ uut\. \\ ho nu, be called out tn lt..'r­
t,11n c.tsl':,,, but may not be kept on ... er. tle 
hke '>tam.ling Jnnies in time of peat.e 
The Court .11"0 recog011eu the e,1..,tenle 
of '",tll portion:,, of tl1e militi.1 - org,mi1ed 
or not.. 

The Court concluueu th.It there· i-. no 
basb for .in .ugument th.It tl1e federal :,,t.1tu­
tOf) !-it.heme uepri\ c•:,, [J '>tJtel of an) con­
..,t1tutton.1I entitlement to a ,ep.1rate mili­
tia of iL.., O\\ n .. , The Court I ailed e, en to 
, ugge:,,t that the Second Amendment h.1d 
.1n) beanng on the i-._..,ue. 

ln sum. It \\ .1 dear enough to the 
Supreme Court in 1990 thJl the people · 

in the ~econd Amendment means 111<l1 
vidua\s generally. J'> 1t does m the re,t 
o ti ill Ri ht, . that ti e militia 
means the body of armed citizens at 
large. organized and unorg.101zed; Jnd 
that the econd Amendment 1~ not rde­
, ant to the pO\\ er of a stJte to maintain 
the militia 

T 
rad1tionallv. the upreme 
Court has paid linle attenuon 
to the '>econd Amendment It 
noted in tl1e Dred cott ca:-.e 
thJt recognition of African 

Americ.m'> as utizens ,, ould exempt tl1em 
from police rehrulation.s. 1 e. -.lave codes, 
and allo\'\ them to keep Jnd c.irn arm'> 
where, er the; went During Recon­
'>truction. the Court '>tatcd tlut tl1e right'> 
of the people peaceabl) to .1-.semble for 
la,, ful purpo-.e.s and of bearing am1.s for 
J l.1wful purpo-.e \\ ere not gr.inted b> 
the Consutution becau-.c the) e\J'>ted long 
before tL'> auoption. A later opinion again 
recognized the right of the people to keep 
.ind hear .1rms and repeated that the Sec -
ond Amendment i'> a limitation upon the 
po,, er of Congres'> and the 1'Jtional gov­
ernment .. 

At the tum of the lentuf\. the Court 
\\ rote of tl1e freedom of speech and of 
the pre.,., anu the right of tJ1e people to 
keep and hear ann'> that the law 1-. per­
fectl; ,, elJ -.ettled th.it the first ten amenu­
menh to the ConstttutIon commonh 
kno,, n Js the Btll of Righr... ,, ere not 
intended to la, do\\ n am no, d pnnli­
ple.., of gm emment. but ... 1mpl) to emhcxh 
lertam gu.ll"antte.., .mu immunitie-. ,, hit.h 
\\ e 1nhented from our English ance..,­
tor-. 

Onh in l11ited \late, 1 \/i/ler(l9Wl'-
h.1.., tl1e High Court Jdure..,,eu the '>econu 
Amendment Jnd e, en then ooh tn ruui­
ment.u, I< >ml Ah,ent e, iuenu:: in tl1e tri.1I 
court that .1 -._1wed-off ,hotgun Jt thi'> time 
h.,.., ..,ome reJ,on.1hle n:l.1tion-,h1p to the 
prl·..,er. ation or dfiliem \ ot .1 wdl regu­
bteu milit1J. we lJnnot '>,l) that tl1e '-tec­
onu ~menument gu.1r,mtee.., the right to 
keep .md be.tr such .in in..,trument Cer­
t.1inl) 1t , ... not "tthin judici.11 notice th.it 
chi ... ,, eapon i'> JO) part of the ordinan 
m1lital) equipment or thJt 1ts u'>e lOuld 
contribute to the common dden-.e. • TI1e 
te..,t ,, .1-. not "hether the per~on in po-.­
,e-...,ion of the ,um \\a.., J member of a for­
m.ti mtliti.1 umt. hut ,, hether the am1 .It 

tlw, time 1, ordinary rrulttaf) equipment 
or ILs u'>e could potent1.1lh a5'>I'.'>t in the 
common defense 

Referring to the militta dau,e of the 
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I 
. n the Court rated that · to 

con utuuo • _ d ~ 
~ ure the conunuauon and ren er ~-
ible the effect1, ene of uch force ~ 

dectarauon and guarantee of the econ 
Amendment "'ere made .. The Co~rt 
then suf\ e\ed colonial and tat~. mil1ua 
law to demon-..trate that ·the ~lil1ua com· 
pm,ed all male:-. phy~ically capable of act· 
ing in concert for the common defense 
and that the-..e men were e;,..pected to 
appear bearing arm~ ~upphed b) them· 
seh·e:-. and of the kind tn common use at 

the ume 

. . n to be protected b) the econd 
o~:endment either ' In litigation con­
A . . fin,t local handgun b.in. 
ceming Arnenca d.d 
. d ,,.ated that the Fr.1mer_-.. t 
tl was emon u• . • I 
in fact ~ek to protect ind1v1dual ng w,, 

gm L'rntnL·nt.tl purpose to control or 
ptL'\ c·nt t L't 1.1 rn .it uviues, which may 
bt· crn1-..t11u11, 1n,1lh -..ub1ect to tale or 
muntt 1p.tl rvgul.1t1on under the pollce 
p< >" L'I Ill.I\ nnt Ix· .it hie\ ed by means 
,, hit h .,,, t.'l'p unnL'tL'.,'>arily broadlv 
.1nJ thl'1 l'h\ 1m.1tll' the area of pro. 
tl't tL'tl t I L'L'dnm-.. . I.\ en though the 
gm L'll1tnl'nt.tl purpo-.L' may be legitt• 
nutl' .tnd -..uh-..1.1ntt.1I. that purpo!>e can­
not he pur-..uL'tl h\ mean:-, that broad• 
ly -..utle tu ntl.unent,11 per1-,onal liherues 
,, hen the L'nd c.111 be more narrowly 
achie\ e<l 

The philo ophv behind the econd 
Amendment was well articulated in the 
commentarie~ of Justice Jo~ph tof\ and 
Judge Thomas \1 Coolev. which .Hiller 
approvinglv ote.-.. • Ju uce Story stated. 
·The right of the cmze~ to keep and be'.1r 
arms ha 1u tly been co~idered ~ the 
palladium of the liberue of the republic 

and that the Framers of_ the Fourteenth 
Amendment ought to mcorporate _the 
second Amendment to protect the nght 
from rate infringement. ' To uphold the 
b the Court held that · the debate -..ur­
:u~ding the a<lopuon of the econd and 
Fourteenth Amendments ha-.. no rele­
vance. imilarly. in 1992. an appel­
late court upheld Americas first sta~e ban 
on man\ semiautomatic rifles, s1mpl) 
,gnonng the intent of the Framer.." 

The upreme Court has held that the 
Bill of Rights doe not direct!) limit tate 
action although most guarantees ha,·e 
been incorporated into the Fourteenth 
Amendment. The Court has not com,id-

imilarly, in 5tate u B11ck11er0988)"' 
the West Virgim.1 ~upreme Court held con­
cermng a 1-,t..itute ,, hich . 

ince it off er-.; a strong moral check agaimt 
usurpauon and arbitrary pov. er of the 
rulers; and will general!) e,en if the~ 
are successful in the first instance enable 
the people to re i:-,t and triumph over 
them. •· Millers reference to Judge Coo­
ley finds him tating 

Among the other safeguards to liberty 
hould be menuoned the right of the 

people to keep and bear arms. The 
altemal!Ye to a ~ding arm, IS a well­
regulated militia . but this carmot exist 
unle the people are trained to be-Jr­
mg a~. The federal and tate con~u­
ruuo~ therefore pro,•ide that the right 
of the people to bear arms ~hall not be 
infnnged . 

While It ha not decided a econd 
Amendment ca"e ~ince J!1/ler the 

ered whether the Fourteenth Amendment 
protects the right to keep and bear arms 
Howe, er. more than rwo thirds of the 
-;ame Congres that adopted the Four­
teenth .\mendment p~ the Freedmen'> 
Bureau Act to pre,ent the uthern rates 
from disarming black , and that act 
declared that the right to have full and 
equal benefit of all law:-, and proceedirlgs 
concerning personal liberty. personal sew­
rity and the acquisition. enjoyment, and 
dispo 1tion of estate. real and pef'>onal, 
mdudmg the const1t11t1011al right to bear 
am,s, shall be -.ecured to and enjoved b, 
all the citizens of such tate or dt'>trict with­
out re5pect to race or color or pre\'lou-.. 
condition of lave1y .. ss 

The tate Constitutional 
Guarantees 

upreme Court ha recentlv denied that 
some Bill of Rights freedo~ Jre in some 
way I~ fundamental than others. Each 
e,tabhshe.~ a norm of conduct which the 
Federal Government 1~ bound to honor­
to no greater or les er extent than any 
other inscribed in the Con~titution. ~1ore­
o,er we kno"' of no principkd hasi, on 
which to create a hierarchy of con.~t1tu­
t1onal value 

Ln this epoch of receding federal protec­
tion for the Bill of Right-.., the people 
remain protected from ~tate infringement 
through the state hilb of rights Fort) 

three '>tale!-. guarantee the right to keep 
an<l 1:x:ar arm, and many of the-..e guar 
antee!'> make dear that the right extend-.. 
to defense of -..elf, home. and '>tate ~lore 
mer ,rate firearm-. prohibition.'> have been 
imahdated as unconstitutional in at lea-..t 
20 reported opinion.-. 

ln Cityof LakeLl'Ood u Pillou•( 1972),'llj 
the Colorado Supreme Court imalidated 
a local ordinance which purported to ban 
posse~s1on or carrying a revolver pistol 
~otgun or rifle. except within one~ domi~ 

c1le or at a t.Jrget range unless licenst:d 
bv the Ctl). fmdmg the ordmance to he 

[p}rohihit~ the carrving of weapons for 
defen'>e of -..elf family, home and Mate 
without a ltcen'>e or Matutory autho­
nwtton. Article III, ect1on 22 of the 
We1-,t \i irgima C.on-.titution. howe,er 
guarantee-.. that a per-,on has the right 
to bear arn1-. for those def em,ive pur­
po es. Thu:-,, the -..tatute operates to 
impernw,sihly infringe upon this con­
-..tttutionall) protected right to hear anti.\ 

for defen-.i,e purpo-..e:-, 

lt 1s no tewort.h) tlut B11c.k11ennterpreted 
constttutionally protected arms tc 
tndude milit.1f)·-t, pe fireanm J'> well a., 
other arm-.. whit h tould be u~e<l for 
dden-.e of -.dt, t.11nily. home and ~tate 

Mo~t o ther -.rate-.. gu,1r.1ntee the nght 
to keep .ind hear ,mn-.., and it is funda· 
ment.il tlut protecteJ arm-.. include, but 
,1re not limtted to militarv-:...tyle firearm.,. 
An Ariwn,1 court held that the ·[Tihe tenn 
\1rn1:... a~ u-..ed me.ms -..ut h artlb ~ are rt.'( 
ogrn,ed in U\ 1li1e<l \\ arfare ... ,. 

111e Oregon <..,upreme Court held: "The 
Oregon provi-..1011. however, guarantee~ 
a right to hear .1rm'> tor Jefense of them 
-.elves .ind the ~t.tte The term af!Tl!) 

10 

our ton:...mution therefore woul<l include 
weapon'> common!\ u-..ed for either pur· 
po:...e, even it a particular weapon 

1
' 

unlikely to be u1-,ed .1~ a militia weapon 
In .\tate u R11pe (1984) the \\a,h 

tngton ':>upreme Court w ,1s concernt'd 
,, ith the nght to keep variow, firearm.: 
including "a CAR 1 c; ern.iautomauc nfl 
(c1v1lian ver1-,1on of the rrulitaf) \1·

16
) 

Constttutton,1lly protected beha,·ior ci~: 
not be the ha~1s of criminal pun•' 

k O acuon 
ment .The '-,tate can ta e n D 

esp1te the abo\'e many 
lower federal court'> have 
been reluctant to recogn12e 
am rights a~ protected b} 
the econd Amendment 

While no one dispute .... that feloru; may ~ 
disarmed a federal appellate court in 
19➔ 2 rewrote h1Mo1y to argue that the 
Framers did not intend an\ la"' -abiding 

unconst1tutionally overbroad the Col­
orado upreme Court abo explained that 
a ~n on fi rearm-, is not proper under the 
police power: 

which will unnece1-,:...anly ·chiH or pe~ 
1ze the a1-,sert1on of .1 const1tut10nal J.,'. 
and th<.! ~late may not draw adver-e ' 

f . consutu 
ences from the e'-erc ,-..e o a 
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tional nght. .. The Court held that it wai. 
improper to consider the ow ner:-,hip of 
a gun collection a'> pertinent in impos­
ing .1 death 1-,entence. 

~em1automat1t firearms , have been 
held to be const1tutionally protected by 
other courts as well The Florida upreme 
Court noted that the nght to keep and 
bear arn11-, includes the owner hip, cu -
toc.ly and pos.-..es~1on of "'eapons not con­
cealed upon the pef'>on, which, although 
designed to shoot more than one shot 
!"lemi-automaucally, J.re commonly kept 
and used by law-abi<lirlg people for hunt­
mg purposes or for the protection of their 
per,ons and property, such as -,ern.i-auto­
matic shotguns, sern.iJ.utomatic pistols and 
rifles . "h 

Coni.titutionJ.lly protected arms are 
not limited to fire-arms. In an Oregon case, 
the '>tate argued that switchblade knives 
.ire not used for personal defen e but are 
used by crimmab.'' We are unper1-,uad­
ed by thi-.. distinctton "'hich the state 
urges of •offenshe' and 'defen ive' 
weapons. All hand-held weapons nec­
es~,irily share both characteristics ... , The 
folio" ing comments by the court apply 
to \ arious arm-.. 

At one time the single-action, single­
~hot handgun wa1-, carried by many 
men for defense Did the de, elopment 
of the double-,1ction feature of the 
handgun or the addition of the revolv­
ing cylinder whKh enabled one to fire 
the gun se,ernl time'>,, ithout pausing 
to reload, as .1 m.mer of la,, , tran..,form 
the h,mdgun from .1 defen1-,ive weapon 
to .m oftenMve we.1pon? Obviously, 
the gun, both before and after -,uch 
ch.tnge-.. , could be U!->ed for either 
defen-.e or offen~e"" 

The Court then formulated the fol­
k)\\ ing te'>t The .1ppropriate inquuy in 
the t ,1se at b.1r i!-> "hether a kind of 
weapon, as modified by ilb modern design 
and function , 11> of the sort commonly 
u:...ed by ind,, iduab for personal defen1-,e 
durirlg either tl1e revolutionary and post­
revolutionary era. or in 1859 when Ore­
gem '1-, constttution wa1-, adopted. 
ln other words, "arrru," include the tech­
nological de-,cendants of the per~onal 
weapons kept during the American Re, -
o lution and when the feder.11 and state 
bills of right~ \\ ere adopted. 

All of the above case t.nYoh ed crimi­
nal prosecution:-, for mere possession of 
arms. An J.rn1 guarantee may abo justify 
or excuse deadly force to protect life. A 
Louis1J.na court explained 

Mason' act 10 !->hooting the two thieves, 
while not completely ju tified, is excus­
able, bearirlg in mind that Mason at the 
ttme of the shooting was 6"i year old, 
living with his wife who was in her 60 
and was naturally concerned for their 
personal and physical safety. Mason 
had read in the daily new papers, as 
we a ll do, of the occurrence of brutal 
physical assaults on e lderly people, 
and while the aaion he took was harsh, 
we are not prepared to ay that he 
exceeded hi rights in protecting hi 
domain. The Constitutions of the Untied 

rates and Loui iana give us the right 
to keep and bear arms. It follow'>, log­
ically, that the right to keep and bear 
arms gi,es u the right to use the anns 
for the intended purpo...e for which they 
were manufactured."!) 

An a!Til!, guarantee ma} also be wield­
ed as a sword when officials interfere with 
the right. Cpholdirlg a ~ubstantial juf) ,er­
dict and attorneys· fee'> under the federal 
Civil Rights Act. 12 U .. C. § 1983. for ,·io­
lauon of the right to bear handgun'> under 
.1 :-.rate con.-..titution, Kellogp, l '. City of Gan· 
0990f' -.t.ite-..: 

Article 1. § 32 of the Indiana Constitu­
tion is entitled ·Bearing .irm~ ... md pro­
, ides ..1~ follows: The people :-,hall ha, e 
a right to bear arrru,, for the deten..e of 
them.'>elves .ind the tate. .The right 
of lnd1.ma citizen:... to bear~ for their 
own -.elf-defen-.e and for the defense 
of the -.rate h .in interest in both liber 
ty and property" hich ,., protected b) 
the Fourteenth Amendment to the fed 
em! Com,tttutton .. Tiu-.. intere.-..t i-.. one 
of liberty to the e:Ktent that it enable-. 
law-ab1dirlg citizens to be free from the 
threat .inc.I danger of , iolent cnme 
111ere L'> abo a property mten.>st .it st.tke. 
for ex,unple. in protecung one., , .1lu 
ables ,, hen tr,tnsporting them, .1-. in the 
ca,e of a bu-..ine-..sman who bring:-, a 
1-,um of ca:-,h to <lepo:-.it in h1-.. h,1nk 
aero :,. tO\\ n. 

It 1:-. apparent th.It in most -.rate con 
1-,titutions, Lhe right to keep J.nd bear arm:... 
i considered a fundamental right like 
other hill-.. of right:-, guarantees. Bv con­
tra .... t. the ~econd Amendment is treated 
by 1-,ome lower federal couru. 10 .1 man­
ner akin to Dred ~con " 1uri:,.prudence, 
turning upside do\\ n the rule of broad 
interpretation of Bill of Rights prO\ ision:-., 
to a rule of obliteration. A'> the Bill of 
Right-.. enter:... its third centul), it renuins 
to be !"leen "hether those member-.. of 

"the people" \\ ho keep and bL·ar .mn-. 
have any rights which the gO\ernment ,., 
bound to re:-.pect. ■ 
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DEFENSE 
& RESOURCE 
CENTER T he National Child Abuse Defense and Resource Center 

is a n~n-profit resource center, assisting persons falsely ac~used 

of child abuse. The Center has extensive listings of articles. 

research materials, books, etc . on the subject. The 

Kimberly A. Hart-
Cose Management Services 

Kimberly Hart. ~ecu~ve Director of NCADRC. consults pri­
vately ?n cases ~volving false allegations of child abuse. Her 
~ ~penen~ and knowledge makes Kim an invalu-
~ 10 evaluating cases and devising strategies for 

def endmg false allegations of child abuse For mo .. f 
tion this . • re m onna-

on subiect, contact Kimberly at the Center. 

Ms. Hart is the author of "Guilty Until Pro•"" I 
A M I ' =n nnocent· 

an~a ,or Surviving False Allegations of Child • 
Abuse. Order fonns are available from the Cent er. 
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Center has materials in the fields of psychology/psychi­

atry medicine and law. 

The Center has provided assistance and materials to 

hundreds of attorneys throughout the U.S. and Canada. 

There is a nominal charge for this service. Our up-to­

the-<late information is vital for use in criminal civil or 

family court settings. 

For O f ree information packet write to. NCADRC. 
P.O. Box 638, Holland, OH 43528; call (419) 865· 

OS l 3 or fax (419) 865-0526 
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WHEN THERE'S No RooM FoRDOUBT. 

LET GENITIC DE IGN PERFORM YOUR FORENSIC DNAANALYSIS 
AND PLIT AN END ID UNCERJAJ lY 

There i no question of the correct 1dentificanon. These da) , Genetic Design is tting the tandard 

for DNA analy i . Our y term anJ procedure, are rigorou . Our handling of the reiults, exactmg. 

We protect the chain of evidence, pro\'lde expert wim , and keep you infom1ed every tep of the way. 

Give u a call at -2 4 7-9540. And remo\'e any room for doubt. 

ITTI G THE STANDARD FOR FORE IC D A ANALY l 

GENETIC DFSlGN 

7017 Albert Pick Road Grcen,boro, orth Carolina 27409 
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