Some two hundred years after its adoption, the Second Amendment to the United
States Constitution has become the black sheep of the Bill of Rights. The Second
Amendment provides: “A well regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear Arms, shall not be infringed

While treasured by America's 70 million gun owners, the guarantee is an embar-
rassment to many judges and academics,” who consign its history to the Orwellian
memory hole, and its wording to 1984 Newspeak: “the people” means the state right’
means governmental power, and “arms” do not include weapons.

The ostensibly-harmless philosophical declaration about the militia which prec edes
the substantive guarantee belonging to “the people” has been seized upon to invent
the twentieth century argument that the amendment somehow protects only the power
of a state to maintain a militia. While harboring no agenda for state militia powers
advocates of this hypothesis strongly oppose firearms ownership by the general pub
lic, and opine that no prohibition on firearms possession could ever violate the Sec

ond Amendment

English/Revolutionary Origins

rhe Second Amendment originated from a libertarian vision of the Revolutionary
patriots, who claimed and expanded on the rights of Englishmen. In response to the
Crown’s infringement on these rights, in 1768 the Town of Boston passed resolu-
tions against standing armies and taxation without representation and requested
each inhabitant to obtain and keep a firearm. Boston iustified the arming of the pop-

ulace by the following

WHERFAS. bv an Act of Parliament, of the first of King William and Queen Mary
it is declared. that the Subjects being Protestants, may have arms for their Defence
It is the Opinion of this town, that the said Declaration 1s founded in Nature,

Reason and sound Policy, and is well adapted for the necessary Defence of the

Community

The Act of Parliament mentioned above was the Declaration of Rights of 1689,
which stated that JTames II had subverted “the Laws and Liberties of this kingdom,
in part “by causing several good Subjects being Protestants, to be disarmed, at the
same Time when Papists were both armed and employed, contrary to law I'he

true ancient and indubitable rights” it declared included: “that the Subjects which

are Protestants. may have Arms for their Detence suitable to their Condition, and as
are allowed by Law
In the first major commentary on the American Bill of Rights, St. George Tucker

would note that the Second Amendment expanded the English version of the right by
dropping the aristocratic-based clause at the end: “The right of the people to keep

and bear arms shall not be infringed...and this without any qualification as to thei
in the British government

condition or degree, as is the case
As Boston passed its resolutions British troops were sailing to the town to begin
tol

their brutal occupation. Rumors abounded, and the Boston Gazette published the |

lowing warning probably written by Samuel Adams:

| that the Governor has said, that he has Three Things in ( ommand

It is reportec
I'hing hitherto made

from the Ministry, more grievous to the People, than any

known. It is conjectured 1st, that the Inhabitants of this Province are to be disarmed
2d. The Province to be governed by Martial Law. And 3d, that a Number ot Gen
i

tlemen who have exerted themselves in the Cause ol their Country, are to be seized

and sent to Great Britain

[he rights of the people to keep arms, 1O be governed by the rule of law, and to

trial by a jury of their peers would later find expression in the Bill of Rights. In vindi

cating these rights, the patriots sought refuge in Sir W illiam Blackstone. Samuel Adams

found in Blackstone three ways in which individuals protect their rights
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insufficient o restrain the violence of
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The Intent Of The Framers
A storm erupted when the C ynstitution
was proposed in 1787 with no bill of rights.
Antifederalists insisted that the Constitu
tion not be ratified without an explicit dec-
laration. Federalists warned that any enu
meration of rights would be later
misconstrued by government to limit o1
deny the rights of the pec ple.

In The Federalist No. 46, James Madi
son argued that an oppressive army ol the
United States government '

In 1774. the “Divan,” the Crow n-packed
goveming body of Boston, debated Amer-
ica’s first “gun control” law, but appar-
ently decided the proposal to be unen-
forceable or feared widespread protest
A Boston paper reported: “It s said, it was
proposed in the Divan last Wednesday.
that the inhabitants of this Town should
be disarmed, and that some of the new-
fangled Counsellors consented thereto
but happily a majority was against it.”

Even so, the Redcoats began to com-
mit arbitrary searches and seizures for
firearms and ammunition, an outrage the
Framers would recall in adopting both the
Second and Fourth Amendments. Worch-
ester County protested to General Gage
as follows: “This County are constrained
to observe, they apprehend the People

would be
opposed [by] a militia amounting o near
half a million citizens with arms in their
hands.™ Alluding to “the advantage of
being armed, which the Americans pos
sess over the people of almost every other
Notwith
standing the military establishments in th

nation.” Madison continued

several kingdoms of Europe, which ar
carried as far as the public resources will
bear, the governments are afraid to trus
the people with arms

Noah Webster

whose name still

Antifedera were well founded ®
he Consti

the states ba

was finally ratified by
n the Federalist promise
of a bill of rights, When

to seek adopt

James Madis posed the Bill of Rights
to the House ol Representatives in 1789
he wrote that the proposed amendments
concerning the press and arms “relate first

rhits l'en days after its

Federalist leader Tench

O I{ap.‘;.h‘r r
introduction
Coxe wrote of what became the Second
amendment: “As civil rulers, not having
their duty to the people duly before them,
may attempt to tyrannize, and as the mil-
itarv forces which must be occasionally
raised to defend our country, might p{-f.
vert their power to the injury of their fel-
low-citizens, the people are con-
firmed...in their right to keep and bear
their private arms
Coxe's analysis, which was reprinted with-

Madison endorsed

out contradiction.

The Senate 1o« K two actions w hich clar-
v the intent of the Second Amendment
First. it considered, and then rejected an
entirely separate proposal that would have
That

respectively shall have the

Il'\u;{lll/k«i 4 state militia power
each state
power (o proy ide for organizing, arming,
and disciplining its own militia, whenso-
ever Congress shall omit o1 neglect to pro-
vide for the sam

rhe above highlights the clear dlisting
tion between the ’

bear arms

right” of “the people
1O Keep and and the “p wer

of the “state” to arm and proy ide for mil
tias. This demonstrates the absurdity of
the argument invented in the twentieth
Ct ';T‘.l!l‘-. that by declaring the right of the
people to keep and bear arms, COngres

actually intende d to dex lare the i"“'\\“'”‘

states to maintain militias — the very pis

Fourth Amendment case, the Court made
clear that all law-abiding Americans are
protected by the Second Amendment as
fe J”H\\ S:

'he peopleseems o have been a
ternpafart employed in select parts of
the Constitution.... The  Second
Amendment protects ‘the right of the
people to kecp and bear Arms, and
the Ninth and Tenth Amendments pro
vide that certain rights and powers are
retained by and reserved to ‘the peo
ple.” See also U.S

Const.. amend. 1,

(Congress shall make no law abridg
ing... the right of the people peace
While this tex

eXecgesis IS by no

ably to assemble’)
tual
conclusive

means
it suggests that ‘the peo
ple’ protected by the Fourth Amend
ment. and by the First and Second
amendments, and to whom rights and
POWETS are reserved in the Ninth and
[enth Amendments, refers to a class
of persons who are part of a nati nal
community or who have otherwise
developed sufficient connection with
this country to be considered part of
that community

In his dissent. Justice Brennan argued
even more broadly that “the term ‘the peo
ple’ is better understo o as a rhetorical
counterpoint ‘to the government,” such
that rights that were reserved to ‘the peo
ple’ were to protect all those subject to
the government'.

£ 1\i‘il1k‘tl

'he people’ are ‘the
Brennan
reviewed the drafting history of the Fourth

Justice also

Amendment, noting that the Framers
could have limited the right to ‘citizens

freemen.’ ‘residents,’ or the "American

people I'hroughout that entire process

tury argument that the Second Amend

ment protects only the “right” of a state
to mamntam a militia, and that the “mih-

tia" is-restricted to the National Guard.

In Perpich.w Department of Defense

€1990),* the Court recognized that the
National Guard is part of the Armed
Forces of the United States and that the
Reserve Militia includes all able-bodied
citizens

Ihe issue was whether the militia clause
allows the president to order members of
the National Guard to train outside the
United States without the consent of a state
governor or the declaration of a national
emergency.” Perhaps the most notewor
thy fact about the opinion is its failure to
mention the Second Amendment at all,
that amendment being irrelevant to the
issue of the state power to maintain a mili
tia. In fact. the Courn refers to the state
power over the militia as being recognized
only in “the text of the Constitution
in any amendment

not

r'wo conflicting themes, developed at
the Constitutional Convention and
repeated in debates over military pol
icy during the next century, led to a
compromise in the text of the Consnt
tution and in later statutory enactments

On the one hand, there was a wide
spread fear that a national standing
Army posed an intolerable threat to
individual liberty and to the sovereignty
of the separate States, while, on the
other hand, there was a recognition ol
the danger of relying on inadequately
trained soldiers as the primary means
of providing for the common defense
hus, Congress was authorized both
to raise and support a national army

and also to organize ‘the Militia

certain gudranties dan

in the Second Amendment means indi
viduals generally, as it does in the rest
ofsthesBill ol Rights,that thes militia
means the body of armed citizens Al
large, organized and unorganized; and
that the Second Amendment is not rele-
vant to the power of a state to maintain
the militia

the
Court has paid little attention
to the Second Amendment. It
noted in the Dred Scott case
that recognition ol

raditionally, Supreme

African
Americans as citizens would exempt them
from “police regulations,” .e.. slave coc les,
and allow them “to keep and carry arms
wherever they went During Recon
struction. the Court stated that the rights
of the people “peaceably to assemble for
lawful purposes” and “of bearing arms for
a lawful purpose” were not granted” by
the Constitution because they existed long
before its adoption. A later opinion again
recognized “the right of the pex ple to keep
and bear arms” and repeated that the Sec-
ond Amendment is a limitation “upon the
power of Congress and the National gov-
ernment
At the

wrote of “the

turn of the century, the Court

freedom of speech and of
the press” and “the right of the pec ple to
keep and bear arms” that “the law is per
fectly well settled that the first ten ame nd
ments to the Constitution ua:‘!mwlﬂ\
known as the Bill of Rights, were not
intended to lay down any novel princi-
ples of government but simply t© embaody

immunities which

we inherited from our English ances

LOTS.

Onlv in United States v. Miller (1939)

justified in providing for their own no speaker or commentator, pro or con has the High Court addressed the Second
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the sword: because the whole body of

: - arms for the
the pex !!‘\i.‘ to keep and bear arms for
the people are armed

would have still beet
could

After Lexington and Concord, Gage
ordered the inhabitants of Boston to sur-
render their arms, promising to keep
them for the owners and to return them
at a later date. After the people complied,
Gage thereafter refused to return the
arms, and would not allow anvone to
leave town.!

Finally. Justice Brennan pointed out  tain cases, but may not be kept on service lated militia, we cannot say that the Se

COmmaon ;_i(.ll.“_\l,
an individual right to have arms, but

18
s allowing s

[nsist

ing on a Bill of Rights, Richard Henry Lee
wrote that “to preserve liberty, it is essen
tial that the whole body of the people
always possess arms, and be taught alike
especially when young, how to use

them...."™ The Supreme Court recently
noted:

that rights are not “given fo the people like standing armies, In ume ol peace ond Amendment guarantees the right to
I'he Court also recognized the existence keep and bear suc h an instrument. Cer

from the government he Framers of

have been mlmpn'hm!
to be l\("\'( only tor common del
domestit
ould

i the Bill of Rights did not purport to ‘cre of “all portions of the militia’ — organized  tainly it is not within judicial notice that
€1 . :

ate’ rights. Rather, they designed the Bill or not this weapon is any part of the ordinary
against foreign aggression ol

II]L ( "LHI k"’T‘:\!H\l\'Li [i|.i{ I!]k']" IS NO
A X rms ¢
tyranny, o1 ||L|1 lﬂll\ Hl'llll.“\ d

of Rights to prohibit our Government military equipment or that its use could

Ihe

test was not whether the person in pos

from infringing rights and liberties pre basis for an argument that the federal statu contribute to the common detense.

be kept ['his state

sumed to be pre-existing. tory scheme deprives [a state] of any con
session of the arm was a member of a for-
mal militia unit, but whether the arm “at

this time” is “ordinary military equipment

F The Declaration of Causes of Taking
Up Arms adopted by the Continental C )n‘-
gress in 1775 complained: “It was stipu-

lated that the said inhabitants having

ment is particularly applicable to the right  stitutional entitlement 1o a separate mili-

The Supreme Court And D et
The Second Amendment

= =1 a8
T'he Supreme Court decided two ¢

to keep and bear arms which has been tia of its own

I'he remarks of Richard Henry Lee are

) . suggest that the Second Amendment had
ypic al of the e inders of the Antifed

recognized as a personal right for cen

esin
turies.

any bearing on the issue or its use “could” potentially assist in the
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amendment either.” In litigation con-
e

- erning America’s first local handgun h.m.l
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it was demonstrated that the Framers dic
k to protect individual rights,
ourteenth

Constitution, the Court stated :jhm Oli:
assure the continuation ;_md ren e‘r Pzﬁc
sible the effectiveness of such ﬁfrftf e
declaration and guarantec o‘f the Se éo :
Amendment Were made.” The uu
d colonial and state militia

then surveye iE o
laws to demonstrate that “the Militia com

prised all males physically capable of J(l
ing in concert for the common defense
and that “these men werf‘cxpeclcd (0]
appear bearing arms 5upphed by lhenj-
selves and of the kind in common use al
the time.™ i §

The philosophy behind the bgcund
Amendment was well articulated in the
commentaries of Justice Joseph Story ;_md
Judge Thomas M. Cooley, which Miller
approvingly cites.” Justice Story stated:
“The right of the citizens 10 keep and bear
arms has justly been considered, as the
palladium of the liberties of the republic;
since it offers a strong moral check against
usurpation and arbitrary power of the
rulers: and will generally, even if these
are successful in the first instance, enable
the people to resist and triumph over
them.”" Miller's reference to Judge Coo-
ley finds him stating:

in fact se€ :
and that the Framers “l,[h"' F ‘ e
Amendment sought to inCoOTp n.m':! 1€
second Amendment 10 pre ].Ml the right
from state infringement.” TO uphold ”'f'
ban, the Court held that j‘lhv debate sur-
rounding the adoption of the Second and
Fourteenth Amendments...has no rele-
vance....” Similarly, in 1992, an appel-
late court upheld America’s first stale ban
on many semiautomatic rifles, simply
ignoring‘ the intent of the Framers.™
" The Supreme Court has held ll_l;u the
Bill of Rights does not directly limit state
action, although most guarantees have
been incorporated into the Fourteenth
Amendment. The Court has not c¢ ynsid-
ered whether the Fourteenth Amendment
protects the right to keep and bear arms.
However, more than two thirds of the
same Congress that adopted the Four-
reenth Amendment passed the Freedmen's
Bureau Act to prevent the Southern states
from disarming blacks, and that act
declared that the right “to have full and
equal benefit of all laws and proceedings
concemning personal liberty. persc mal secu
rity, and the acquisition, enjoyment, and
disposition of estate, real and personal,
including the constitutional right to bear
arms. shall be secured to and enjoyed by
all the citizens of such State or district with-
out respect (o race or color or previous
condition of slavery....™

Among the other safeguards to liberty
should be mentioned the right of the
people to keep and bear arms.... The
alternative to a standing army is ‘a well-
regulated militia’; but this cannot exist
unless the people are trained to bear-
ing arms. The federal and state consti-
tutions therefore provide that the right
of the people to bear arms shall not be
infringed....*

The State Constitutional
Guarantees

In this epoch of receding federal protec
tion for the Bill of Rights, the people
remain protected from state infringement
through the state bills of rights. Forty
three states guarantee the right to ku-'p
and bear arms, and many of these guar
antees make clear that the right extends
to defense of self, home, and state.” More-

While it has not decided a Second
Amendment case since Miller, the
Supreme Court has recently denied that
some Bill of Rights freedoms “are in some
way less ‘fundamental’ than” others. “Each
establishes a norm of conduct which the
Federal Government is bound to honor—
to no greater or lesser extent than any
other inscribed in the Constitution. More-

A governim ntal purpose to contrel

prevent certain activities, which may
be constitutic mnally ‘xlllm'nl 1O state or
municipal regulation under the poliee
it be achieved by means
which sweep unnecessarily hl’“ﬂdly
and thereby invade the area of pro-

foms Even though the
governmental purpose may be legiti-
mate and substantial, that purpose can-
not be !N!I"\lll'lt by means that broad-
lv stifle fundamental personal liberties
when the end can be more narrowly

{1: YWET, TN

tected freed

achieved.

Similarly, in State v. Buckner(1988)©
the West Virginia Supreme Court held con-
cerning a statute which

[plrohibits the carrying of weapons for
defense of self, family, home and state
without a license or statutory autho-
rization. Article I1I, Section 22 of the
West Virginia Constitution, however,
guarantees that a person has the right
to bear arms for those defensive pur-
poses. Thus, the statute operaies to
impermissibly infringe upon this con-
stitutionally protected right to bear amns
tor defensive purp( ISES.

It is noteworthy that Buc knerinterpreted
constitutionally protected “arms’ 10
include military-type firearms as well as
other arms which could be used for
defense of self, family, home and state’

Most other states guarantee the right
to keep and bear arms, and it is funda
mental that protected arms include, but
are not limited to, military _style firearms.
An Arizona court held that the [TThe tenn
arms’ as used means such arms as are rec-
ognized in Civ ilized warfare....”

The Oregon Supreme Court held: “The
Oregon provision, however, guarantees
a right to bear arms ‘for defense of Iht’m-
selves and the State. The term arms i
our constitution therefore Wi yuld include
weapons comim ynly used for either pll‘f'

tional right.” The Court held that it was

improper to consider the ownership of
a gun collection as pertinent in impos-
ing a death sentence.

Semiautomatic firearms, have been
held to be constitutionally protected by
other courts as well. The Florida Huprcm'c
Court noted that the right to keep and
bear arms includes “the ownership, cus-
tody and possession of weapons not con-
cealed upon the person, which, although
designed to shoot more than one shot
semi-automatically, are commonly kept
and used by law-abiding people for hunt-
ing purposes or for the protection of their
persons and property, such as semi-auto-
matic shotguns, semiautomatic pistols and
rifles.™

Constitutionally protected arms are
not limited to firearms. In an Oregon case,
the state argued that switchblade knives
are not used for personal defense but are
used by criminals.*“We are unpersuad-
ed by this distinction which the state
urges of ‘offensive’ and ‘defensive’
weapons. All hand-held weapons nec-
essarily share both characteristics.” The
following comments by the court apply
to various arms:

At one time the single-action, single-
shot handgun was carried by many
men for defense. Did the development
of the double-action feature of the
handgun or the addition of the revolv-
ing cylinder which enabled one to fire
the gun several times without pausing
to reload, as a matter of law, transform
the handgun from a defensive weapon
to an offensive weapon? Obviously,
the gun, both before and after such
changes, could be used for either
defense or offense.™

The Court then formulated the fol-

lowing test: “The appropriate inquiry in
the case at bar is whether a kind of
weapon, as modified by its modern design
and function, is of the sort commonly

were manufactured.™

An arms guarantee may also be wield-
ed as a sword when officials interfere with
the right. Upholding a substantial jury ver-
dict and attorneys’ fees under the federal
Civil Rights Act, 42 U.S.C. § 1983, for vio-
lation of the right to bear handguns under
a state constitution, Kellogg v. City of Gary

(1990)" states:

Article 1, § 32 of the Indiana Constitu
tion is entitled “Bearing arms” and pro-
vides as follows: The people shall have
a right to bear arms, for the defense of
themselves and the State....The right
of Indiana citizens to bear arms for their
own self-defense and for the defense
of the state is an interest in both liber-
ty and property which is protec ted by

the Fourteenth Amendment to the Fed-
eral Constitution.. .. This interest is one
of liberty to the extent that it enables
law-abiding citizens to be free from the
threat and danger of violent crime.

There is also a property interest at stake,

for example, in protecting one’s valu
ables when transporting them, as in the
case of a businessman who brings a
sum of cash to deposit in his bank

Mason’s act in shooting the two thieves
while not completely justified, is excus-
able, bearing in mind that Mason at the
time of the shooting was 64 years old,
living with his wife who was in her 60s
and was naturally concerned for their
personal and physical safety. Mason
had read in the daily newspapers, as
we all do, of the occurrence of brutal
physical assaults on elderly people,
and while the action he took was harsh,
we are not prepared to say that he
exceeded his rights in protecting his
domain. The Constitutions of the Untied
States and Louisiana give us the right
to keep and bear arms. It follows, log-
ically, that the right to keep and bear
arms gives us the right to use the arms
for the intended purpose for which they

“the people” who keep and bear arms
have any rights which the government is
bound to respect. B
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- R BT used by individuals for personal defense ACTOSS [OWN.
over, state firearms prohibitions have been g P

invalidated as unconstitutional in at least
20 reported opinions,”

In City of Lakewood v. Pillow (1972),
the Colorado Supreme Court invalidated
a local ordinance which purported to ban
possession or carrying a revolver, pistol,
shotgun or rifle, except within one’s domi-

19. Minneapolis Star v. Minnesota Com. of

during either the revolutionary and post- Rev., 460 U.S. 575, 584 (1983)

revolutionary era. or in 1859 when Ore- L 20. 112 MaDIsON PapErs 193-194 (Rutland ed

gon’s constitution was adopted.” = ‘,“ wm_ilh'm\ g —

In other words, “arms” inc lude the tech- Zipen S on e h-r\l e E-)’ mﬁ. S
y ments to the Federal Constitution Federal

nological descendants of the personal Gazette, June 18, 1789, at 2, col. 1 (emphasis

weapons kept during the American Rev-

olution and when the federal and state

bills of rights were adopted.

pose, even it a particular weapon li
unlikely to be used as a militia weapon
In State v. Rupe (1984),7 the Wash-
ington Supreme Court Wds tm-.u'crﬂﬁ
with the right to keep various firearm

including “a CAR 15 semiautomatic nﬂf
‘s M-16)"

which to create a hierarchy of constitu-

I over, we know of no principled basis on
‘ tional values...."?

It is apparent that in most state con-
stitutions, the right to keep and bear arms
is considered a fundamental right like
other bills of rights guarantees. By con-
trast, the Second Amendment is treated
by some lower federal courts in a man- 22 See 12 MADSON PAPERS at 23940, 257 (1979)
ner akin to “Dred Scott” jurisprudence,

espite the above, many

lower federal courts have
I been reluctant to recognize
any rights as protected by

(civilian version of the military s ! b
‘Constitutionally proted ted behavior€

cile or at a target range, unless licensed
l:)y the city. Finding the ordinance to be
unconstitutionally overbroad, the Col-
orado Supreme Court also explained that

a I)gn on firearms is not proper under the
police power:

the Second Amendment.
W_"hiit' no one disputes that felons may be
dt_sgrmed."‘ a federal appellate count in
1942 rewrote history to argue that the
Framers did not intend any law-abiding
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not be the basis of criminal P'-ml?h.
ment... The State can take no -qu(‘lﬂ
which will unnecessarily ‘chill’ or pefet
ize the assertion of a um»liluiionul.ﬂ :
and the State may not draw adverse _”
ences from the exercise of a constt®

All of the above cases involved crimi-

nal prosecutions for mere possession of
arms. An arms guarantee may also justify
or excuse deadly force to protect life. A
Louisiana court explained:

turning upside down the rule of brc ad
interpretation of Bill of Rights provisions,
to a rule of obliteration. As the Bill of
Rights enters its third century, it remains
to be seen whether those members of

JANUARY/FEBRUARY 1993

added)

23. Id

24. Id

25. United States v. Verdugo-Urquidez, 494
US., . 108LEd.2d 222, 232-33, 110 S.CL. 1056,

1060-61 (1990) (holding the Fourth Amendment
warrant requirement inapplicable to the search
of a home in a foreign country).
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26.108 L Ed.2d at 247

27, Id.at 248

R Id. at 247.

2.5 Max BE ARMED

29. S, Halbrook, THAT EVERY M

A CONSTITUTIONAL RIGHT /-0

Tre EVOLUTION OF
(1984)

30. 110 5.Ct 2418

31 Id ar 2424-25

32. Id.at 2420

33 [d. at 2422-23

34 Id, at 2420

35, Id., quoting Dunne v People, 94 11l 120
(1879) (emphasis added)

36. Id.at 2429 n 25

37 Id. at 2429. “[The Constitution left] under
the sway of the states undelegated the ntrol of
the militia to the extent that such control was not
taken away by the exercise by Congress of its
Id. at 2430 n.29, quotng

pOWer raise armics
245 US. 360 383 (1918)

Selective Draft Law Cases

38 \mu'\ Sanford, 60 US. (19 How.) 393
417 (1857)

30, United States v. Cruikshank, 92 US. 542
351, 553 (1876)

40. Presser v. Illinois, 116 US. 252, 265 (1886)
Miller v. Texas, 153 US. 535, 538 (1894) repeats
that “the restriction of” the Second and Fourth
Amendments operate “upon the Federal power
In Cruikshank, Presser, and Miller, the Court
refused to find First, Second, or Fourth Amend
ment prolection against private CONSPIracies or
state action, but did not consider whether the

R

82 (1897)
2. 307 US. 174 (1939)
43, 307 US. at 178
i4. Id
I:‘ ]d, at l_"
i6. Id.at 183 n.3

47. 2 ]. STORY, { A O~ THE (
1rrion 646 (5th ed. 1891

i8. T. COOLEY, LONS 11 AL | 2
\l“"!:‘uln:\r"\‘:!’-" PLES OF (
Law 281-282 (2d ed 1891) states further

It mav be suppx wed from

The right is General
I that the nght

7‘;,(_-phuxu logy of this pre WISION

to keep and bear arms was only §

but this would be an interpreta
But th

to the militia

tion not warranted by the intent
may make provision for the enrollment of all
who are fit to perform military duty
small number only, or it may wholly omit to
make any provision dl all: and if the right were

or of a

limited to those enrolled, the purpose of this
guaranty might be defeated altogether by the
action or neglect to act of the government 1l
was meant to hold in check. The meaning of
the provision undoubtedly is that the people
from whom the militia must be taken shall
have the right to keep and bear arms, and they
need no permission or regulation of law for
the purpose

19. Valley Forge College v. Americans United

1. United State 131 F.2d 261, 26643
r. 1942), rev'd her grounds 319 US. 468
Bl 1945
| ) o [ EVERY MAN Bg ARMED
3. Quili ‘ I Morton Grove, 695 E2d

201 1 { { 1), cert. denied 164 US,

| Club, Inc. v. Van de

Kamp. 905 F.2d ’ th Cir. 1992)
ACt | ( 200, §14 14 Stat
56. R. Dowlut, Federal and State Constiy-
tional Guarantees to Arms, 15 UNIVERSITY OF
DAYTON L. REV. 59, 84-89 (1989)
57 IIL! .l' 79 n 1!'
58. 180 Colo. 20, 501 P.2d 744, 745

59 Id

60O, 377 S.E.2d 139, 143, 144, 140, 149

61. Id. at 143

62. State v. Swanton, 129 Ariz. 131, 629 P.2d
98, 99 (CLApp 1981)

63, State v Kessler. 289 Or. 359. 369 614P2d
04, 99 (1980)

64. 101 Wash.2d 664, 683 P.2d 571, 5%

65. Rinzler v. Carson, 262 So.2d 661, 666 (Fla
1972)

66. State v. Delgado, 298 Or. 395, 399, 692 P2
G110 (1984)

67. Id. at 399-400

68. Id. at 400 n.4

69. Id. at 400-01

guarantees are incorporated into the Fourteenth 454 US. 464, 484 (1982) 20. Mckellar v. Mason, 159 So.2d 700, 702 ([
Amendment so as to limit state action 30. Lewis v. United States, 445 11.5. 55, 65-0606 App.) affd 245 la. 1075, 162 5 :.‘ 571 .- ‘;.
$1. Robertson v. Baldwin, 165 US. 275, 281 (1980) | "1 5602 ‘ I 35 ="‘.| : & ]
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There is no question of the correct identification. These days, Genetic Desicn is setting the standard
~ \/ for DNA analysis. Our systems and procedures are rigorous. Our handling of the results, exacting.
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b 3 ild Abuse Defense and Resource Center We protect the chain of evidence, provide expert witesses, and keep you informed every step of the way.

is a non-profit resource center, assisting persons falsely accused
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ld abuse. The Center has extensive listings of artictes Give us a call at 800-247-9540. And remove any room for doubt.
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vately on cases involving false allegati v Copes ik Ihe Center has provided assistance and materials t0 | |
| B ations of child abuse. Her - .

Sl seet e and knowledge makes Kim an invalu- undreds of attorneys throughout the U.S. and Canada
e e b
. tions of child abuse. For ; et
tion on this subject, contact Kimberly at the C;nn::,mom the-date information is vital for use in criminal civil OF

:sMnH:d }s the author of “Guilty Until Proven Innocent:
7 t:u fqr Sunﬂumg False Allegations of Child .
Abuse.” Order forms are available from the Center

There is a nominal charge for this service. Our up-to-
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family court settings.
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For a free information packet write to: NCADRC,
P.O.Box 638, Holland, OH 43528; call (419) 86
0513 or fax (419) 865-0526
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