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The criminalization of mere possession of a fi rearm 
in New York was a legislative innovation of the twentieth 
century, and the judicial denial of any constitutional pro-
tection for a right to arms was an invention of the second 
half of that century. By contrast, when the New York con-
stitutional convention ratifi ed the federal Constitution in 
1788 before it was amended to include the Bill of Rights, 
the convention declared that certain rights “cannot be 
abridged or violated,” including that “the people” have a 
“right freely and peaceably to exercise their religion” and 
that “the people have a right to keep and bear arms; that 
a well regulated militia, including the body of the people 
capable of bearing arms, is the proper, natural, and safe de-
fence of a free state.”12

“To date, however, under New York law it 
remains a crime to possess a firearm.”

The demand to recognize the right to arms stemmed 
from bitter experiences preceding the American Revolu-
tion. A century before, the Crown had “caus[ed] several 
good Subjects, being Protestants, to be disarmed,” com-
plained the English Declaration of Rights of 1689, which 
thus declared: “That the Subjects which are Protestants, 
may have Arms for their Defence suitable to their Condi-
tion, and as are allowed by Law.”13 William Blackstone 
explained that, to vindicate the rights to personal security, 
personal liberty, and private property, subjects were en-
titled to justice in the courts, the right to petition, and “the 
right of having and using arms for self-preservation and 
defense.”14

After Boston was occupied by Redcoat troops in 1768, 
the New York Journal publicized throughout the colonies 
their transgressions on the rights of Englishmen,15 includ-
ing their denigration of the right to arms. Samuel Adams 
anonymously wrote that “it is certainly beyond human 
art and sophistry, to prove the British subjects, to whom 
the privilege of possessing arms is expressly recognized 
by the Bill of Rights,…are guilty of an illegal act, in calling 
upon one another to be provided with them….”16 It was 
reported that in Boston “the inhabitants had been ordered 
to bring in their arms, which in general they had com-
plied with; and that those in possession of any after the 
expiration of a notice given them, were to take the conse-
quences.”17 The Journal retorted:

It is a natural right which the people have 
reserved to themselves, confi rmed by the 
Bill of Rights, to keep arms for their own 

“Under New York law, 
it is a crime to possess a 
fi rearm.”1 Those words from 
a 2004 decision of the U.S. 
Court of Appeals for the Sec-
ond Circuit contrast sharply 
with the Second Amend-
ment’s language that “the 
right of the people to keep 
and bear arms, shall not be 
infringed.”2 The U.S. Su-
preme Court held in District 
of Columbia v. Heller (2008) 
that “the people” actually 
does mean the people and that they have a right to pos-
sess handguns, particularly in the home.3 It seems odd 
that exercise of a constitutional right would be a crime.

The basis of the Second Circuit’s decision was that the 
Penal Code prohibits possession of a fi rearm (defi ned as a 
pistol or revolver) and that having a license is an affi rma-
tive defense which the gun owner must prove at trial.4 
Thus, police offi cers who merely “see [a] gun” are “justi-
fi ed in seizing it because of its ‘immediately apparent’ 
incriminating character.”5 The prohibition did not offend 
the Second Amendment because “the right to possess a 
gun is clearly not a fundamental right.”6

After the Supreme Court decided Heller, the Sec-
ond Circuit acknowledged that the Second Amendment 
“confers an individual right on citizens to keep and bear 
arms.”7 However, “the Second Amendment applies only 
to limitations the federal government seeks to impose on 
this right.”8 Moreover, the law did “not interfere with fun-
damental rights” and could be upheld under the rational 
relation test.9

The above two Second Circuit opinions were per cu-
riam panel decisions in which now Supreme Court Justice 
Sonia Sotomayor joined. These decisions refl ected New 
York federal and state precedents according the Second 
Amendment little or no meaning or deference. However, 
as a circuit judge Sotomayor had questioned the more 
stringent sentencing of persons under federal law based 
on New York’s more draconian fi rearm laws.10

Following the above decisions, the Supreme Court 
held in McDonald v. City of Chicago (2010) that the right to 
keep and bear arms is indeed a fundamental right appli-
cable to the States through the Fourteenth Amendment.11 
To date, however, under New York law it remains a crime 
to possess a fi rearm.

“A Crime to Possess a Firearm”: Does the Second 
Amendment Apply in New York?
By Stephen P. Halbrook
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Nevertheless, in 1828 New York enacted a statutory 
declaration “Of the Rights of the Citizens and Inhabitants 
of this State” which still states: “A well regulated militia 
being necessary to the security of a free state, the right of 
the people to keep and bear arms cannot be infringed.”27 
As late as 1907, statutory revisors traced this to the Eng-
lish Declaration of Rights and the Second Amendment.28

After the Civil War, the Southern States reenacted 
the Slave Codes as the Black Codes, which prohibited 
African Americans from possessing fi rearms without a 
license. The archetypical Mississippi law, for instance, 
provided that “no freedman, free negro or mulatto, not in 
the military service of the United States government, and 
not licensed so to do by the board of police of his or her 
county, shall keep or carry fi re-arms of any kind….”29 The 
Supreme Court in McDonald cited this prohibition as illus-
trative of what the Fourteenth Amendment was designed 
to preclude,30 and the Court was speaking to the depriva-
tion, not just to its race-based, equal protection violation.31

In the debates of the Reconstruction Congress lead-
ing to its proposal of the Fourteenth Amendment, Rep. 
Henry Raymond of New York, the editor of the New York 
Times, explained that making the African American a citi-
zen meant that “he has every right which you or I have as 
citizens,” including a right to defend himself and his wife 
and children; a right to bear arms….”32 Rep. Roswell Hart 
of New York asserted that the United States had a duty to 
secure to the people of the Southern States a republican 
form of government, meaning “[a] government…where 
‘the right of the people to keep and bear arms shall not 
be infringed’….”33 In introducing the Fourteenth Amend-
ment, Senator Jacob Howard’s explanation that it would 
protect “the personal rights guaranteed by the fi rst eight 
amendments of the United States Constitution such as…
the right to keep and bear arms” appeared on the front 
page of the New York Times and New York Herald.34

The New York Evening Post opined that the civil rights 
of African Americans should preclude laws prevent-
ing “their holding public assemblies” and “keeping 
fi re-arms.”35 The page facing that editorial supporting 
enforcement of First and Second Amendment rights had 
an advertisement for rifl es, muskets, and “pocket and 
belt revolvers,” with the admonition: “In these days of 
housebreaking and robbery every house, store, bank and 
offi ce should have one of Remington’s revolvers.”36 Later 
issues of the Post depicted the New York police as being 
“employed in the service of the wealthy and prosperous 
corporations” while crime was rampant.37

The right to keep and bear arms seems to have been 
alive in New York for the next half century. General 
George W. Wingate, President of the New York Public 
Schools Athletic League and a founder of the National Ri-
fl e Association, wrote Why Should Boys Be Taught to Shoot? 
(1907).38 President Teddy Roosevelt contributed an after-
word congratulating the New York schoolboy who was 

defence; and as Mr. Blackstone observes, 
it is to be made use of when the sanctions 
of society and law are found insuffi cient 
to restrain the violence of oppression.18

After Lexington and Concord, the New York General 
Committee resolved “that it be Recommended to every 
Inhabitant, to perfect himself in Military Discipline, and 
be provided with Arms, Accoutrements, and Ammuni-
tion, as by Law directed.”19 In 1776, after independence 
was declared, the pro-British New York Governor William 
Tryon decreed: “That all offensive arms, indiscriminately, 
be forthwith collected,… to deliver them up at head-quar-
ters, to the Commander-in-chief of the King’s troops.”20

Given these experiences, it was understandable that 
after the Constitution was proposed in 1787 without a bill 
of rights, Antifederalists objected that “a citizen may be 
deprived of the privilege of keeping arms for his own de-
fence, he may have his property taken without a trial by 
jury…. These things are entirely contrary to our constitu-
tion….”21 New Yorker John De Witt warned that Congress 
“at their pleasure may arm or disarm all or any part of the 
freeman of the United States.”22

But James Madison had addressed this issue in the 
New York-published Federalist Papers, referring to “the 
advantage of being armed, which the Americans possess 
over the people of almost every other nation,” in contrast 
to the kingdoms of Europe, where “the governments are 
afraid to trust the people with arms.”23 Pursuant to the 
great compromise that a declaration of rights would be 
considered after the Constitution was adopted, Madison 
introduced what would become the Bill of Rights in the 
fi rst Federal Congress in 1789, including: “The right of the 
people to keep and bear arms shall not be infringed….”24 
Federalist Tench Coxe explained: 

As civil rulers, not having their duty to 
the people duly before them, may at-
tempt to tyrannize, and as the military 
forces which must be occasionally raised 
to defend our country, might pervert 
their power to the injury of their fellow-
citizens, the people are confi rmed…in 
their right to keep and bear their private 
arms.25

When the New York convention ratifying the Con-
stitution in 1788 demanded recognition of what would 
become the Second Amendment and other guarantees, 
the New York Constitution itself had no bill of rights. Nor 
did that of 1822. Delegates at the constitutional conven-
tion who drafted the latter argued that “a bill of rights 
is the mere repetition of the fundamental rights of this 
people, which have never been violated,” that rights omit-
ted “might be considered to be yielded,” and that—stated 
future U.S. President Martin Van Buren—such a bill was 
historically “a concession extorted from the king, in favor 
of popular liberty,” unbefi tting a republic.26
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Beginning at least as early as a decision rendered 
while World War II raged, New York courts deferred to 
issuing authorities on whether an applicant for a license 
to carry a concealed pistol stated a “proper cause.” Moore 
v. Gallup (1943) began by fi nding that the New York statu-
tory right to bear arms meant the same as the federal Sec-
ond Amendment and then said that the Second Amend-
ment does not apply to the States,52 leaving one to wonder 
what the New York provision applied to if not to the State. 
While the legislature could modify that statutory right 
with the ban on carrying a pistol without a license, the 
court said that “the    Second Amendment created no right 
to bear arms, a right which long ante-dated the adop-
tion of the Federal Constitution….”53 If that suggested a 
natural or common-law right of the individual, the court 
next added that the Second Amendment’s purpose is “to 
enable the Federal Government to maintain the public 
security.”54 If that was not enough to discount any per-
sonal liberty, the court added that “the arms to which the 
Second Amendment refers include weapons of warfare 
to be used by the militia, such as swords, guns, rifl es and 
muskets…but not pistols,” which “are habitually carried 
by…gangsters.”55

The dissent would have held that such construction 
of the law violated the right to keep and bear arms.56 It 
noted the current perceived threat of a foreign invasion, 
which demonstrated the “need of the citizens to become 
profi cient in the use of fi rearms….”57

The Moore case set the stage for how New York courts 
would, for decades to come, view the incredible shrinking 
“right” only of “the people” endorsed by the authorities 
to bear arms. It may well have been a test case, in that 
amici curiae briefs were fi led by rifl e clubs, a range as-
sociation, and the National Rifl e Association58—the fi rst 
such NRA amicus brief nationwide of which this author is 
aware.

As noted above, rifl es have been more leniently re-
stricted under New York law. In the 1960s, however, New 
York City required the registration of all fi rearms, includ-
ing rifl es and shotguns. Opponents who argued that 
such registration could lead to confi scation were derided 
as “right-wing kooks.”59 But in 1991, the City enacted a 
prohibition on certain rifl es it derogatorily called “assault 
weapons,” which it said were “generally recognized as 
particularly suitable for military and not sporting purpos-
es”60—the very kind of arm Moore held to be protected. 
Persons with registered rifl es who failed to inform the po-
lice by a deadline that they no longer possessed the rifl es 
in the City could expect a knock on their door by police 
offi cers.

The ordinance was challenged by the Richmond Boro 
Gun Club, the NRA, the New York State Rifl e and Pistol 
Association, and several John Does.61 The federal Civilian 
Marksmanship Program sold or issued M-1 Garand rifl es, 
which were militarily obsolete but training in which Con-

the best shot of the year, adding that, in time of war, “it is 
a prime necessity that the volunteer should already know 
how to shoot if he is to be of value as a soldier.”39

That tradition was still alive when now-Justice An-
tonin Scalia was a schoolboy on the rifl e team: “I grew 
up at a time when people were not afraid of people with 
fi rearms.… I used to travel on the subway from Queens 
to Manhattan with a rifl e. Could you imagine doing that 
today in New York City?”40 Indeed, such a schoolboy now 
might be shot on sight by a SWAT team.

No caselaw on the Second Amendment developed in 
New York until the turn of the century because regula-
tions were so minimal. New York did not forbid carry-
ing pistols concealed without a permit until 1881.41 The 
courts began by distinguishing “criminal” type weapons 
such as the slung-shot from “those ordinary legitimate 
weapons of defense of protection which are contemplated 
by the [federal] Constitution and the [New York] Bill of 
Rights.”42 But in 1911 the Sullivan Law was passed, the 
fi rst law in any State (other than Southern laws on African 
Americans) to require a permit for keeping a pistol or oth-
er concealable fi rearm in the home. Newly arrived Italians 
and other unruly immigrants were not to be trusted.43

Upholding the law, People v. Warden of City Prison 
(1913) held that the federal Bill of Rights did not apply 
to the States,44 but “fully recogniz[ed] the proposition 
that the rights enumerated in the [New York] Bill of 
Rights were not created by such declaration. They are 
of such character as necessarily pertain to free men in a 
free state.”45 The court ruled the law to be valid because 
it regulated the right to keep arms by requiring a permit 
rather than prohibited the right. “If the Legislature had 
prohibited the keeping of arms, it would have been clear-
ly beyond its power.”46

Since the law referred only to fi rearms that could be 
concealed on the person, the dissent noted that it did not 
apply to “a blunderbuss or a horse pistol,” which were 
too large to be concealed.47 He suggested that “the profes-
sional criminal will generally violate the act and take his 
chances of discovery and punishment, while the law-abid-
ing citizen will be obliged to disarm himself of his only 
effective protection against the predatory classes.”48

Since “a rifl e may be possessed in the home or carried 
openly upon the person on the street without violating 
any law,”49 a 1958 decision held the law not to apply to a 
rifl e carried wrapped in a newspaper, noting: “In enact-
ing the ‘concealed’ weapon provision…[the Legislature] 
carefully avoided including rifl es because of the Federal 
constitutional provision and the Civil Rights law provi-
sion.”50 Another decision denied forfeiture of a hunting 
rifl e a person used to defend himself against a prejudiced 
mob based on “the constitutional guarantee of the right of 
the individual to bear arms. Amendments Art. II.”51
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Amendment because it did not apply to the states.70 While 
the Supreme Court in McDonald later held that it does so 
apply through the Fourteenth Amendment,71 no court has 
applied that to issuance of a license to a non-resident. In-
deed, despite a federal law providing that a person is “en-
titled” to transport a fi rearm through a State where other-
wise unlawful if the person may possess fi rearms under 
federal law and is going from and to states where legal,72 
the Second Circuit held that the police may arrest such 
person anyway without probable cause to believe any ele-
ment of the federal law is not met, and such person has no 
resultant civil rights action.73 This often happens, as it did 
in that case, to travelers who seek to transport fi rearms 
pursuant to federal regulations at New York airports.

At least in recent decades, the Second Amendment 
has been given short shrift by both federal and state 
courts in New York. A U.S. district court held that the sei-
zure and destruction of a person’s fi rearm by New York 
police could not give rise to a Second Amendment claim, 
because “the ‘right to bear arms’ is not a right to hold 
some particular gun,” and it did not “prevent him from 
acquiring another weapon.”74 It seems strange to suggest 
that the right to keep and bear arms does not refer to the 
arms owned by specifi c persons.

When the Supreme Court in Heller held that the Sec-
ond Amendment guarantees the right to possess a hand-
gun for self defense,75 the handwriting of incorporation 
through the Fourteenth Amendment on the wall could 
clearly be anticipated. A court decided that even if the 
Second Amendment is “extended to the individual states 
as a fundamental right,” New York’s prohibition on bear-
ing arms without a license in which the police decide 
whether the person has “proper cause” remained intact.76

Another court upheld a conviction for criminal pos-
session of a weapon in the second degree, stating that 
“Penal Law article 265 does not effect a complete ban on 
handguns” and that “New York’s licensing requirement 
remains an acceptable means of regulating the possession 
of fi rearms….”77 In noting that the “defendant was not in 
his home at the time of the crime and did not have a valid 
pistol permit,”78 the court failed to mention that carry per-
mits are unavailable to the average citizen or to discuss 
how this virtually complete ban on bearing arms is consis-
tent with the right to bear arms.

Little seems to have changed so far after the Su-
preme Court in McDonald held in 2010 that the Second 
Amendment applies to the states through the Fourteenth 
Amendment. The requirement of a premises license from 
the police merely to possess a fi rearm was upheld in part 
because “a signifi cant percentage of premises license ap-
plications resulted in premises residence licenses in New 
York City.”79 That could not be said for the license to have 
and carry concealed—the right to bear arms is banned for 
the people at large.

gress thought promoted national defense, to individuals 
and clubs. The U.S. Court of Appeals for the Second Cir-
cuit held that the local ban was not preempted by federal 
law because the rifl es could be stored and used outside 
City limits.62

“At least in recent decades, the Second 
Amendment has been given short shrift 
by both federal and state courts in New 
York.”

The state of New York would later enact a prohibition 
on possession of what it called “assault weapons,” mostly 
rifl es, not lawfully possessed by 1994.63 But New York law 
continues to focus mostly on criminalization of possession 
of a “fi rearm,” which is defi ned as a pistol or revolver.64 
“A person is guilty of criminal possession of a weapon in 
the fourth degree,” a class A misdemeanor, when “[h]e 
or she possesses any fi rearm….”65 Possession of a loaded 
fi rearm outside of one’s home or place of business consti-
tutes criminal possession of a weapon in the second de-
gree, a class C felony.66 Licensees are exempt:

A license for a pistol or revolver…shall 
be issued to (a) have and possess in his 
dwelling by a householder; (b) have and 
possess in his place of business by a mer-
chant or storekeeper;…(f) have and carry 
concealed, without regard to employment 
or place of possession, by any person 
when proper cause exists for the issuance 
thereof….67

Under these provisions, a handgun may never be 
carried outside one’s premises, except that it may be car-
ried concealed (but not openly) under a license issued for 
“proper cause,” which is limited to “a special need for 
self-protection distinguishable from that of the general 
community or of persons engaged in the same profes-
sion….”68 Thus, no right to bear arms for self-defense ex-
ists unless the issuing authority grants it:

[I]ssuance of a pistol license is not a 
right, but a privilege subject to reason-
able regulation. The Police Commissioner 
has broad discretion to decide whether 
to issue a license…. Judicial review of a 
discretionary administrative determina-
tion is limited to deciding whether the 
agency’s actions were arbitrary and capri-
cious…. The agency’s determination must 
be upheld if the record shows a rational 
basis for it….69

Moreover, New York restricts issuance of a license 
merely to possess a handgun only to New York residents, 
which the Second Circuit held does not violate the Second 
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When the severe, discretionary restrictions on obtain-
ing a license to carry concealed were challenged, a U.S. 
district court held those restrictions or prohibitions do not 
even implicate the Second Amendment, because they are 
outside its scope.80 This lengthy opinion seems to ignore 
the simple words of the Second Amendment that “the 
right of the people to…bear arms, shall not be infringed.”

At this Nation’s founding, New York was at the fore-
front demanding what became the Second Amendment. 
While the U.S. Supreme Court was AWOL on the meaning 
of the Amendment until its recent Heller and McDonald 
decisions, perhaps the New York legislature and courts 
will rethink the proposition: “Under New York law, it is a 
crime to possess a fi rearm.”81
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