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| . | NTRODUCTI ON

The sanme two-thirds of Congress that adopted the Fourteenth
Amendnment tothe United States Constitution al so adopted t he Freednen' s
Bur eau Act, which protected the "full and equal benefit of all | aws and
proceedi ngs concerni ng personal |iberty, personal security, and. . .
estate. . ., includingthe constitutional right tobear arns. . . ."1
Does t he Fourteent h Amendnent, which protects theindividual rightsto
personal security and personal liberty from State violation,?
i ncor por at e t he Second Arendnent, whi ch decl ares that "the right of the
peopl e to keep and bear arnms, shall not be infringed"?3

In three cases decided in the | ast quarter of the nineteenth

1 Act of July 16, 1866, 14 STATUTES AT LARGE 173, 176.
2 Giswold v. Connecticut, 381 U S. 479, 485 n. (1965).

3 The Second Anendnent provides: "Awell regulated Mlitia, being
necessary tothe security of afree State, theright of the peopleto
keep and bear Arms, shall not be infringed."

The Fourteenth Amendnent provides in pertinent part:

81. Al persons bornor naturalizedinthe United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the state wherein they reside. No state
shal | make or enforce any | awwhi ch shal | abridge the privil eges
or immunities of citizens of the United States; nor shall any
state deprive any personof life, liberty or property w t hout due
process of | aw, nor deny to any personwithinits jurisdictionthe
equal protection of the | aws.

§5. The congress shall have power to enforce, by
appropriate legislation, the provisions of this article.

1



century, the United States Suprenme Court stated in dicta that the
First, Second, and Fourth Amendments do not directly limt state
action,* but did not rule on whether the Fourteenth Amendnent
prohi bited state viol ations of therights therein declared.® Since
t hen, the Supremne Court has held that nost Bill of Rights freedons are
i ncorporatedintothe Fourteenth Amendnent, withlittle anal ysis and no
di scussi on of the intent of the framers of that amendnent, ® but has
failed to deci de whet her the Second Anmendnent i s so i ncorporated,
despite the specific declaration of two-thirds of Congress in the
Freednmen's Bureau Act.

The first I ocal and state prohibitions in Arerican history on
firearns' possession by the citizenry at | arge--the Morton G ove,

Il l'inois handgun ban, and California' s prohibitionon "assault weapons"

4 United States v. Cruikshank, 92 U. S. 542, 551, 553 (1876)
(private harmto rights to assenbl e and bear arns held not to be a
federal offense); Presser v. Illinois, 116 U. S. 252, 265, 267 (1886)
(city's requirenent of |icense for arnmed march on public streets held
not toviolateright toassenble or bear arns); MIler v. Texas, 153
U. S. 535, 538 (1894) (refusal to consi der whet her Fourt eent h Amendnent
protects Second and Fourt h Amendrent ri ghts because cl ai mnot made i n
trial court).

SMller v. Texas, 153 U. S. 535, 538 (1894).

¢ E.g., Chicago, B.& QR Co. v. Chicago, 166 U. S. 226, 238-39
(1897) (just conpensation); Gtlowv. New York, 268 U S. 652, 666
(1925) (speech and press); DeJdong v. Oregon, 299 U. S. 353, 364 (1937)
(assenbly); Wl f v. Col orado, 338 U. S. 25, 27-28 (1949) (search and
sei zure); Robinsonv. California, 370 U.S. 660, 666 (1962) (cruel and
unusual puni shnment); G deonv. Wai nwri ght, 372 U. S. 335, 341 (1963)
(counsel).



(primarily repeatingrifles)--were upheld by the United States Courts
of Appeals for the Seventh and Ninth Circuits in 1982 and 1992,
respectively. Both opinionsrejectedany reliance ontheintent of the
framers of the Fourteenth Anendnent, and i nterpreted Suprenme Court
precedent toreject i ncorporationof theright to keep and bear arns
into that anmendnent.’

Previ ous st udi es docunent, primarily through fl oor speeches, that
t he framers of the Fourteenth Anendnent didintendto protect Bill of
Ri ghts freedons i n general ,® and the right to keep and bear arns in
particular.® Critics have argued t hat speeches by i ndi vi dual framers

of the Fourteenth Anendnent are i nsufficient to denonstrate a consensus

“Quilici v. Village of Morton Grove, 695 F. 2d 261, 270 n.8 (7th
Cir. 1982), cert. denied 464 U. S. 863 (1983) ("the debat e surroundi ng
t he adopti on of the second and fourteenth amendnents . . . has no
rel evance on the resol uti on of the controversy before us."); Fresno
Rifle &Pistol Clubv. Van de Kanp, 965 F. 2d 723, 730 (9th Cir. 1992)
(refusing to consider "remarks by various | egi sl ators duri ng passage of
t he Freednen' s Bureau Act of 1866, the Civil Rights Act of 1866, and
the Civil Rights act of 1871.")

8 A, Amar, The Bill of Rights and the Fourteenth Amendnent, 101
YALE L.J. 1193 (Apr. 1992); M CURTI S, NO STATE SHALL ABRI DGE: THE
FOURTEENTH AMENDMENT AND THE BI LL OF RI GHTS (1986); H. FLACK, THE
ADOPTI ON OF THE FOURTEENTH AMENDMENT (1908).

9 S. HALBROOK, "Freedom Firearns, and the Fourteenth Amendnent, "
i n THAT EVERY MAN BE ARMED: THE EVOLUTI ON OF A CONSTI TUTI ONAL RI GHT
107-53 (1984); S. Hal brook "The Fourteent h Amrendnent and The Ri ght To
Keep and Bear Arms: The I ntent of The Franmers,” i n THE Rl GHT TO KEEP
AND BEAR ARMS: REPORT OF THE SUBCOVM TTEE ON THE CONSTI TUTI ON, Senat e
Judiciary Commttee, 97th Cong., 2d Sess., at 68-82 (1982).

3



to incorporate the Bill of Rights.?0

The position that the Second Anendnent protects individual rights,
and is a deterrent to governmental tyranny, is undergoing a
contenporary revival . The pertinence of theright to keep and bear
arns to def ense of Afro- Areri cans has been anal yzed. > Nonet hel ess, no
study exi sts concerning the significance, for purposes of whether the
Fourt eent h Anendnent prohi bits state infringenent of theright to keep
and bear arns, of the passage of the Freednen's Bureau Act decl arati on
by over two-thirds of the nenmbers of the Thirty-Ni nth Congress
providing that therights to personal security and personal |iberty

include the "constitutional right to bear arns."13

10 Conpare C. Fai rman, Does t he Fourt eenth Amendnent | ncor porate
the Bill of Rights? 2 STANFORDL. REV. 5 (Dec. 1949) with W Crosskey,
Charles Fairman, "legislative History," and the Constitutional
Limtations on State Authority, 22 UNIV. OF CHI CAGOL. REV. 1 (Autumm
1954) .

11 'S, Levi nson, The Enbarrassi ng Second Anendnent, 99 YALE L. REV.
637 (1989); A Amar, The Bill of Rights as a Constitution, 100 YALE
L. REV. 1131, 1162-73 (1991); E. Scarry, War and t he Soci al Contract:
Nucl ear Policy, Distribution, andthe R ght to Bear Arns, 139 U. OF PA.
L. REV. 1257 (1991). On the intent of the framers of the Second
Arendnent, see S. Hal brook: Encroachments of the Crown onthe Liberty
of the Subject: Pre-Revolutionary Origins of the Second Anendnent, 15
UNI'V. OF DAYTONL. REV. 91 (Fall 1989) and S. Hal br ook, The Ri ght of
t he Peopl e or the Power of the State: Bearing Arnms, Arming Mlitias,
and The Second Amendnent, 26 VALPARAI SO UNIV. L.REV. 131 (Fall

2R Cottrol and R D anmond, THE SECOND AMENDVENT: TOWMRD AN AFRO-

1991) .

AMERI CANI ST RECONSI DERATI ON, 80 GEORGETOWN L.J. 309 (Dec. 1991).

13 Supra note 1 and acconpanyi ng text. The significance of this
decl aration to support incorporation of the Second Anrendnent as wel | as
ot her parts of the Bill of Rights into the Fourteenth Arendnent is
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The purpose of this study is to trace the adoption of, and to
investigate theinterrel ati onshi p between, the Fourteenth Arendnent and
t he Freednmen' s Bureau Act, with particular focus onthe right to keep
and bear arms. Thisw | entail analysis of the Civil Ri ghts Act of
1866 and ot her rel evant proceedings inthe Thirty-N nth Congress. The
st udy concl udes wi t h an overvi ewof the concepts of personal liberty
and personal security as recogni zed in the Freednen' s Bureau Act and
t he Fourteenth Amendnent.

The sources for this study i nclude the texts of and debates ont he
constitutional amendnent and statutory enactnents as t hey proceeded
t hr ough Congress. The secret journal of the Joint Conmttee of Fifteen
on Reconstruction, which drafted the Fourteenth Amendnent, will al so be
exam ned. COccasional references to press reports will be nmade.
Executi ve conmuni cati ons concerni ng conditions inthe South and t he
role of the Freednen's Bureau will be scrutinized.

I n a uni que net hodol ogy for Fourteenth Amendnment hi story, the
publ i ¢ proceedi ngs before the Joint Commttee of Fifteenis interwoven
wi th the Congressional debates. Benjamn B. Kendrick noted:

The testinony taken by the joint conmttee on reconstruction
served as theraison d' étre of the fourteenth anendnent and as a

recogni zed inthree of the best studi es onthe Fourteenth Anendnent.
See A. Amar, supra note 3, at 1245 n. 228; M Curtissupranote 3, at
72; H. Flack, supra note 3, at 17.

14 B, Kendrick, JOURNAL OF THE JO NT COMM TTEE OF FI FTEEN ON
RECONSTRUCTI ON 264- 65 (1914).



canpai gn docunent for the nenorabl e el ecti on of 1866. 150, 000

copies were printedinorder that senators and representatives

m ght distribute them anong their constituents.

. That this testinony was read by t he peopl e general |y
inthe North, is proved by the fact that the newspapers of the
ti me published copious extracts fromit, as it was made public,
together with editorial comrents upon it.

As Kendrick further remarked, "the testinony inregardtothe
treatment of the freednen will tend to showwhy Congress was det erm ned
t o0 pass such neasures as the Freednen' s Bureau bill, the Gvil R ghts
bill, andthecivil rights resolution for anendi ng the Constitution."?®
Besi des exhi biting what thoughts were on the m nds of nmenbers of
Congress who asked many searchi ng questions at the hearings, the
testi nony shows what materi al s were consi dered by t he congressnmen who
voted for the Fourteenth Arendnment, and denonstrates t he perceived
evils that the public wanted renedied.

This study utilizes the above sources i n achronol ogi cal fashi on,
SO0 as to denonstrate as a continuous process the adoption of the
Freednen's Bureau Act, the Civil Rights Act, and the Fourteenth
Amendnent. These devel opnents di d not take placeinisolation, but
were closely interwoven. By followi ngthe legislative devel opnents as
t hey occurred, one obtains arich sense of the reasons for adopti on and

antici pated application of the Fourteenth Amendnent.

Al t hough t hi s study concentrates ontheright to keep and bear

15 1d. at 269.



arns, it also includes a conprehensive analysis pertinent to the
general topic of incorporationof all other Bill of R ghts guarantees
i ntothe Fourteenth Amendnent. The arns guarant ee nay be t he cutting
edge of what it neans totakecivil rights seriously, but its history
suppl i es a broader context to the question of whether a political
society insures liberty to all without regard to race or previous
condition of slavery or involuntary servitude.

1. THAT NO FREEDMAN SHALL KEEP OR CARRY FI REARMS:
THE BLACK CODES AS BADGES OF SLAVERY

Ant ebel | um comment ators, both noderate and abolitionist,
i nterpretedthe Second Anendnent as a guar ant ee of an i ndi vi dual ri ght
t o keep and bear arns free fromboth State and federal infringenment.
I n his wi dely known crimnal | awcomentaries, Joel P. Bishopwotein
1865:
The constitution of the United States provides, that, "awell -
regulated mlitiabeing necessary tothe security of afree State,
the right of the people to keep and bear arns shall not be
infringed." This provisionis found anong t he anendnents; and,
t hough nost of the anmendnments are restrictions onthe General
Gover nnment al one, not on the States, this one seens to be of a
nature to bind both the State and National |egislatures.?t’

Yet Bishop's referencesto state "statutesrelatingtothe carrying of

arnms by negroes and sl aves"® and to an "act to prevent free peopl e of

16 See S. HALBROOK, THAT EVERY MAN BE ARMED, 89-106 (1984).
172 J. BI SHOP, COMVENTARI ES ON THE CRI M NAL LAW 8124 (1865).

18 1d. at 120 n. 6.



color fromcarrying firearns"'® exenplifiedthe need for a further
constitutional guaranteetoclarify andto protect therights of all
persons, regardless of race.

Wth the conclusion of the Civil War, the slave codes, which
limtedthe access of blackstoland, toarns, andto the courts, began
to reappear in the formof the black codes,?® and | egislators in
Congress turned their attention to these efforts to reenslave the
freednmen.

E. G Baker, a M ssi ssippi planter, wote aletter to nmenbers of
t he state | egi sl ature on Cctober 22, 1865, warni ng of a possi bl e negro
i nsurrection, adding: "It is well known here t hat our negroes t hrough
the country are wel | equi ppedwith fire arns, nuskets, doubl e barrel,
shot guns & pistols,--&furthernore, it would bewell if they are free
toprohibit theuseof firearns until they had proved t hensel ves to be
good citizens intheir altered state."? Forwarding a copy of the
letter to the Union commander in Northern M ssissippi, Governor
Benj am n G Hunphreys stated that "unl ess sone neasures are takento

di sarm[the freednen] a col lision between the races may be speedily

19 1d. at 125 n. 2.

20 W DUBO S, BLACK RECONSTRUCTI ON I N AMERI CA 167, 172-73, 223
(1962); E. COULTER, THE SOUTH DURI NG RECONSTRUCTI ON 40, 49 (1947).

2l FREE AT LAST: A DOCUMENTARY HI STORY OF SLAVERY, FREEDOM AND THE
CIVIL WAR 520-21 (I. Berlin et al. eds. 1992).

8



| ooked for."??

The result of such vi ews was t he prototypi cal 1865 M ssi ssi ppi
statute entitled "Act to Regul ate t he Rel ati on of Master and Apprentice
Rel ati ve to Freednen, Free Negroes, and Mul attoes."” Inadditionto
prohi biting seditious speeches and preachi ng by freednen wi t hout a
license, it provided:

Sectionl1l. Beit enacted, . . . That no freednman, free negro
or mulatto, not inthe mlitary service of the United States
governnent, and not |icensed so to do by the board of police of
hi s or her county, shall keep or carry fire-arns of any ki nd, or
any amuni tion, dirk or bow e-knife, and on conviction thereof in
t he county court shall be puni shed by fine, not exceedi ng ten
dol l ars, and pay t he costs of such proceedi ngs, and all such arns
or anmuni tion shall beforfeitedtotheinforner; andit shall be
the duty of every civil and mlitary officer to arrest any
freedman, free negro, or nulatto found with any such arns or
anmmuni ti on, and cause himor her to be commtted to trial in
default of bail.

Section3. . . . If any white person shall sell, I end, or
give to any freedman, free negro, or nulatto any fire-arns, dirk
or bow e-knife, or amruni tion, or any spirituous or intoxicating
I i quors, such person or persons so of fendi ng, upon convi cti on
t hereof inthe county court of his or her county, shall be fined
not exceeding fifty dollars, and may be inprisoned, at the
di scretion of the court, not exceeding thirty days.

Section 5. . . . If any freedman, free negro, or nul atto,
convi ct ed of any of the m sdeneanors provi ded agai nst inthis act,
shal |l fail or refuse for the space of five days, after conviction,
to pay the fi ne and costs i nposed, such person shall be hired out
by the sheriff or other officer, at public outcry, toany white
person who wi || pay saidfine and all costs, and take sai d convi ct
for the shortest tine.?

22 1d. at 522.

2 Laws of M ss., 1865, at 165 (Nov. 29, 1865); Ex. Doc. No. 6, 39th
Cong., 1st Sess., at 195-96 (1867). J. BURGESS, RECONSTRUCTI ON AND THE



Two weeks after the above passes, Calvin Holly, a bl ack private
assigned to the Freednen's Bureau in M ssissippi wote to Bureau
Comm ssi oner Howard, relating an articleinthe Vicksburg Journal about
an i ncident involving blacks with a gun, and noted that "they was
f or bi dden not t o have any nore but di d not heed."?* "The Rebbl es are
goi ng about i n many pl aces t hrough t he St at e and r obbi ng t he col er ed
pepl e of arns noney and all they have and i n many pl aces killing."?
Private Holly continued: "They tal k of taking the armes away from
(col [ored]) peopl e and arresting themand put themon farnmes next nonth
and if they go at that | think there will be trouble and in all
probability a great many lives |ost."?6

VWhen the Thirty- N nth Congress convened i n Decenber of 1865, the
first significant event fromthe perspective of the constitutional
devel opments to conme was t he formati on of comm ttees. On Decenber 6,

t he House resol ved that the Speaker appoint a Sel ect Conmm ttee on

CONSTI TUTI ON, 1866-1876, at 47, 51-52 (1902) states of the M ssi ssi ppi
Act :

Thisis afair sanpl e of the |l egi slation subsequently passed
by al|l the "States" reconstructed under President Johnson's pl an.

The Northern Republicans professed to see in this new
Ieglslatlon at the South the virtual re-enslavenent of the
negr oes.

% FREE AT LAST: A DOCUMENTARY HI STORY OF SLAVERY, FREEDOM AND THE
ClVIL WAR 520-21 (I. Berlin et. al. eds. 1992).

25 | (.

10



Freednmen, to which woul d bereferred all matters concerni ng freednen,
and whi ch woul d report by bill or otherwi se.? Afewm nutes | ater,
John A. Bi nghamof OChio introduced a joint resolutionto anend the
Constitution "to enpower Congress to pass all necessary and proper | aws
tosecuretoall personsintheir rights, life, liberty, and property
."28 This would beconme, of course, the Fourteenth Amendnent.

The House Sel ect Conmi ttee on Freednen consi sted of Thomas D.
El li ot of Massachusetts, WIliamD. Kell ey of Pennsyl vani a, Godl ove S.
Orth of I ndi ana, John A. Bi nghamof Ohi o, Nel son Tayl or of New Yor k,
Benjami n F. Loan of M ssouri, Josiah B. Ginnell of | owa, Hal bert E.
Pai ne of Wsconsin, and Sanuel S. Marshall of Illinois.?® John Bi ngham
woul d aut hor 81 of the Fourteenth Amendnment. Other significant
comm ttees woul d be the Senat e Judi ciary Comrittee, chaired by Lynman
Trunbul | of Illinois,3° andthe House Judi ciary Cormittee, chaired by
James F. Wl son of |owa. 3!

On Decenber 12, after considerabl e debate, the Senate concurred

in a House resolution to appoint a Joint Conmttee of Fifteen to

27 CONG. GLOBE, 39th Cong., 1st Sess., 14 (Dec. 6, 1865).
28 | d.

2 1d. at 22 (Dec. 11, 1865).

30

d. at 11 (Dec. 6, 1865).

31

o

at 21 (Dec. 11, 1865).

11



i nvestigate the condition of the southern states.® This is the
comm ttee t hat woul d hear testinony onthe viol ati on of freednen's
rights, and would draft and report the Fourteenth Anmendnent.

The enact nent of the bl ack code provi sions pronptedinitiation of
civil rights legislation that cul mnated in the proposal of the
Fourteent h Amendnent. Anong the first pieces of proposed | egi sl ati on,
Senate Bill No. 9--introduced on Decenber 13 by Henry W I son of
Massachusetts--decl ared as void all | aws or other state actioninthe
rebel states "whereby or wherein any i nequality of civil rights and
immunities anong the inhabitants of said states is recognized,
aut hori zed, established, or mai ntai ned, by reason or i n consequence of
any di stinctions or differences of color, race or descent, or by reason
or in consequence of a previous condition or status of slavery or
i nvol untary servitude of such inhabitants. . . ."33

Senator Wl son | ed t he debate, which was the first substantive
di scussiononcivil and constitutional rightsinthe 39th Congress.
W | son deplored enforcenment of the black codes as foll ows:

I n M ssissippi rebel State forces, nmen who were in the rebel

armes, aretraversingthe State, visitingthe freednen, di sarm ng

t hem perpetrating nurders and outrages on them and t he sane

t hi ngs are done i n ot her sections of the country. . . . | amtold

by em nent gentl emen connected wi th t he Freednen' s Bureau t hat

wher e t hey have t he power they arrest the executi on of these | aws,
but as the |l aws exi st they are enforced inthe greater portions

32 |d. at 30 (Dec. 12, 1865).
3 1d. at 39 (Dec. 13, 1865).

12



of those States. If we now declare those | aws to be null and

voi d, | have no idea that any attenpt whatever will be nade to

enforce them and the freednmen will be relieved fromthis

i ntol erabl e oppression. 3

Senator W1l son grounded his bill inthe federal mlitary power
rat her than the Thirteenth Amendment, which abolished sl avery. 3
Senat or Edgar Cowan of Pennsyl vani a wanted to secure "the natural
rights of all people,” but maintainedthat a constitutional amendnent
was necessary. 3 Senator John Sherman of Chi o al so wanted "to giveto
the freednmen of the Southern States anple protectionin all their
natural rights, "3 but argued that | egi sl ation "shoul d be in cl ear and
preci se | anguage, nam ng and detailing precisely therights that these
men shal | be securedin, sothat inthe southern States there shall be

hereafter no di spute or controversy."3

On Decenber 13, the House took its first actiononacivil rights

34 1d. at 40.

3% 1d. at 39. The Thirteenth Amendnent provides:

Section 1. Neither slavery nor involuntary servitude,
except as a puni shrment for crime whereof the party shall have been
duly convicted, shall exist wwthinthe United States, or any pl ace
subject to their jurisdiction.

Section 2. Congress shall have power to enforce this
article by appropriate |egislation.
3% |d. at 40-41
7 1d. at 41.
% 1d. at 42.

13



i ssue. Representative John W Farnsworth of Illinois novedtorefer to
the Joint Conmittee of Fifteen® aresolutionto protect freednenin
“their inalienablerights" andto "securetothe col ored sol di ers of
t he Uni on their equal rights and privileges as citizens of the United
States. "4 John W Chandl er, a Denpocrat fromNew York, opposed t he
noti on because "the people of the United States" as used in the
Constitution meant only whites. 4 The resol utionwas referredtothe
comittee. 4

The House nenbers appointed to serve on the Joint Conmttee
i ncl uded Thaddeus St evens of Pennsyl vani a, Eli hu B. Washbur ne of
Il1linois, JustinS. Mrrill of Vernont, Henry Gri der of Kentucky, John
A. Bi nghamof Chi o, Roscoe Conkling of New York, George S. Boutwel | of
Massachusetts, Henry T. Bl owof M ssouri, and AndrewJ. Rogers of New
Jersey. Gider and Rogers were Denocrats, and the rest were
Republ i cans. On Decenber 18, t he House resol ved t hat the comm ttee
consi der | egislationsecuringtofreedneninthe southernstates "the

political and civil rights of other citizens of the United States."4

39 See supra note 27 and acconpanyi ng text.

4 1d. at 46 (Dec. 13, 1865).
41 1d. at 47.
42 1d. at 48.
43 |d. at 57 (Dec. 14, 1865).
4 1d. at 69 (Dec. 18, 1865).

14



The next day, Senator Trunbul | gave notice that he woul d i ntroduce
abill enablingthe Freednen's Bureau "to secure freedomto all persons
in the United States, and protect every individual in the full
enj oynment of the rights of persons and property and furni sh himwi th
t he neans for their vindication."4 The bill woul d be justified under
t he pendi ng Thirteenth Anendnent, 4 whi ch prohibited slavery and
enpower ed Congress to enforce the prohibition.

M nutes | ater, President AndrewJohnsontransmttedto the Senate
t he report of Maj or General Carl Schurz, who t he Presi dent had sent to
tour the South. 4 There followed a heated discussion on the
i mportance of that report.® The wi dely publicizedreport, on which
Congr ess pl aced great credence, *® reviewed i n detail abuses conmitted
agai nst freednen, including deprivationof theright to keep and bear
arms: "The mlitia [is] organized for the distinct purpose of
enforcing the authority of the whites over the blacks . . . ."5% In

addi tion to ot her net hods that were neant torestore slavery infact,

45 |d. at 77 (Dec. 19, 1865).

46 | d.

47

d. at 78.

48 1d. at 79.

49 J. BURGESS, RECONSTRUCTI ON AND THE CONSTI TUTI ON, 1866- 1876, 64
(1902).

%0 Sen. Exec. Doc. No. 2, 39th Cong., 1st Sess., pt. 1, at 40 ( Dec.
13, 1865).
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pl anters advocated t hat "t he possessi on of arns or ot her danger ous
weapons wi t hout authority shoul d be puni shed by fine or i npri sonnent
and the arns forfeited."% The report brought to the attention of
Congress an ordi nance enacted i n Opel ousas and i n ot her Loui si ana
towns: "No freednman who is not in the mlitary service shall be
allowed tocarry firearns, or any ki nd of weapon, w thout the speci al
perm ssi on of his enployer, inwiting, and approved by t he nayor or
presi dent of the board of police."” Punishment was forfeiture of the
weapon and ei ther five days i npri sonnment and a fine of five dollars. 52
"Thi s ordi nance, if enforced, would be slavery in substance,"” and
vi ol at ed the Emanci pati on Proclamation, held the Freednen's Bureau. 53
The hol i day adj our nnent neari ng, the Senate appointnents tothe
Joint Conmttee were finally nmade, and i ncl uded W1 IliamP. Fessenden of
Maine, J.W Gines of lowa, Ira Harris of NewYork, Jacob M Howard of
M chi gan, Reverdy Johnson of Maryland, and George H- WIIlians of
Or egon. > Johnson was t he sol e Denocrat. Meanwhile, S. 9, Senator
W lson's civil rights bill, continued to be debated with great

ani nosity between proponents and opponents. °

51 | d. at 85.
52 1d. at 93-95.
5 1d. at 96.

54 CONG. GLOBE at 106 (Dec. 21, 1865).
5 | d. at 1009. See id. at 90-97.
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[11. I NTRODUCTI ON OF THE FREEDMEN S BUREAU AND
CIVIL RIGHTS BILLS

On January 5, 1866, Senat or Trunbull introduced S. 60, abill to
enl arge the powers of the Freednen's Bureau, and S. 61, the civil
rights bill, both of whichwerereferredtothe Judiciary Comm ttee.
These bil | s woul d becone of unprecedented i nportanceinregardto both
t he passage of t he Fourteenth Arendnent and to recogni tion of the right
to keep and bear arns. In the House, on January 8, Representative
Eliot introduced a bill to anmend the existing | awestablishingthe
Freednmen's Bureau, and it was referred to the Sel ect Conmttee on
Freednen. %7

On January 11, Senator Trunbull, Chairman of the Coomttee onthe
Judiciary, reported S. 60. and S. 61.%% On the 12th, at Trunbull's
request, the Senate briefly considered S. 60, the Freednen's Bureau
bill. S. 60 provided for jurisdiction of the Freednen's Bureau in
areas where the war had i nterrupted t he ordi nary course of judici al
pr oceedi ngs and:

wher ei n, in consequence of any State or |ocal | aw, ordinance,

police, or other regul ati on, custom or prejudice, any of the

civil rights or i munities bel ongingto white persons (including

the right to make and enforce contracts, to sue, be parties, and
gi ve evi dence, toinherit, purchase, | ease, sell, hold, and convey

% |d. at 129 (Jan. 5, 1866).
7 1d. at 135 (Jan. 8, 1866).

% ]1d. at 184 (Jan. 11, 1866). See al so supra notes and
acconpanyi ng texts.
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real and personal property, andto have full and equal benefit of
all | aws and proceedi ngs for the security of person and est ate)
are refused or deni ed t o negroes, mul attoes, freednen, refugees,
or any ot her persons, on account of race, col or, or any previ ous
condition of slavery or involuntary servitude. . . .°%°

Trunbul | then opened up consi deration of S. 61, thecivil rights

bill. It contained virtually identical |anguage as the above,
including the right "to full and equal benefit of all |aws and
proceedi ngs for the security of person and property. . . ."¢®0

Whi l e the Senate was openly considering the above statutory
protections, the Joint Conm ttee, behind cl osed doors, began to exam ne
constitutional anmendnents to protect the same rights. It is
instructive to conpare the Freednen's Bureau bill with the draft of a
constitutional anmendnment proposed by John Binghamto the Joint
Committee that sane day: "The Congress shall have power to make al |
| aws necessary and proper to secure to all persons in every state
withinthis Union equal protectionintheir rightsof life, liberty and
property. "6 Thaddeus St evens proposed anot her draft as follows: "All
| aws, state or national, shall operateinpartially and equally on all

persons wi t hout regard to race or col or. "% These proposal s resenbl e

5 1d. at 209 (Jan. 12, 1866) (enphasis added).
60 1d. at 211.

61 B. KENDERI CK, THE JOURNAL OF THE JO NT COVW TTEE OF FI FTEEN ON
RECONSTRUCTI ON 46 (1914). Hereafter cited "JOURNAL OF THE JO NT
COW TTEE. "

62 | d.
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what becane the due process and equal protection clauses of the
Fourt eent h Amendnent. A subcomm ttee consisting of WIIliamFessenden,
St evens, Jacob Howar d, Roscoe Conkli ng, and Bi nghamwas appoi nted to
consi der proposed constitutional anmendnments. 8
That sane day, the House continued considerationof HR 1, abill
toallowblack suffrageinthe District of Colunbia. Representative
Chandl er of New York quoted froma speech by Hon. M chael Hahn of
Loui sianato the Nati onal Equal Suffrage Associ ati on on Novenber 17,
1865, where Hahn had st at ed:
It is necessary, in beginning our work, to see that slavery
t hroughout the land is effectually abolished, and that the
freednen are protectedintheir freedom andin all the advant ages
and privil eges i nseparabl e fromthe condition of freedom . . .
But I, who cone fromthe South, and have seen t he wor ki ng of the
institution for over aquarter of acentury, tell you--and | do
it regrettingly--that slavery in practice and substance still
exi sts.

"The ri ght of the peopl e to keep and bear arns” nmust be so
under st ood as not to exclude the colored man fromthe term
"peopl e. "84

Thus, proponents sawsuffrage and the right to keep and bear arns as

dual protections in a free society.

The public was aware of the need to provide safeguards for

freedonms inthe Bill of Rights, especially those on whichthe states

were infringing. On January 13, Harper's Wekly inforned its readers

63 1d. at 45-47.
64 CONG. GLOBE at 217 (Jan. 12, 1866).
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of M ssissippi's prohibitiononfirearns possession by freednenin
t hese words:

The mlitiaof this country have sei zed every gun and pi st ol
found inthe hands of the (so called) freednen of this section of
the country. They claimthat the statute | aws of M ssi ssi ppi do
not recogni ze the negro as having any right tocarry arns. They
conmmenced seizing arms in town, and now the plantations are
ransacked i n t he dead hours of night. . . . The col ored peopl e
intend hol ding a neeting to petitionthe Freedman's Bureau to re-
establishtheir courtsinthe State of M ssissippi, as the civil
| aws of this State do not, and will not protect, butinsist upon
infringing on their liberties.®

Such reports engender ed denands t hat Congress accord protectiontothe
ri ght to have arns and to the freedomfromunreasonabl e search and
sei zure.

On January 18, Senator WlliamM Stewart of Nevada called S. 60
"a practical nmeasure. . . for the benefit of the freednen, carrying
out the constitutional provisiontoprotect himinhiscivil rights. "6
Al so supporting S. 61, Stewart expl ai ned:

| amin favor of | egislationunder the constitutional amendnent

t hat shall secure to hima chance to Iive, a chance to hold

property, a chanceto be heardinthe courts, a chance to enjoy
his civil rights, achancetoriseinthe scale of humanity, a

chance to be a man. . . . The Senator fromlIllinois has
introduced two bills, well and carefully prepared, whichif passed
by Congress will give full and anple protection under the
constitutional amendnent tothenegroinhiscivil liberty, and

guaranty to himcivil rights, to which we are pl edged. ®’

65 Harper's Wekly, Jan. 13, 1866, at 3, col. 2.
66 CONG. GLOBE at 297 (Jan. 18, 1866).
67 |d. at 298.
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The sanme day i n t he House, Chairnman Eli ot of the Sel ect Comm ttee on
Freedmen reported H R 87,% the House version of S. 60.

Meanwhi | e, the next day in the Senate, Thomas A. Hendri cks
(Denocrat of Indiana) attacked S. 60in detail. Hendricks fearedthat
87 of the bill, which guaranteedcivil rightstoall, including"the
full and equal benefit of all | aws and proceedi ngs for the security of
person and estate, "% mght apply in Indiana. "W do not allowto
col ored peopl e there [ I ndi ana] many civil rights and i nmuni ti es which
are enjoyed by the white people. It becane the policy of the State in
1852 to prohibit theinmgration of colored peopleintothe State. "™
Senat or Hendri cks was aware that his own state's constitution provided
that "the people have a right to bear arnms for the defence of
t hensel ves and the State. "™ Hendri cks may have feared that, shoul d t he
bi || pass, bl acks woul d have this right, but helimtedhis remarks to

i ssues such as racial intermarriage.”?

68 1d. at 302.
6 1d. at 318 (Jan. 19, 1866).

0 1d. "No negro or nulatto shall conme into, or settle in, the
state after the adoption of this constitution.” Ind. Const., Art. X1,
§1 (1851).

Ind. Const., Art. |, 832 (1851). A delegate at the
constitutional convention which approved this provi sion, Hendricks had
proposed that no | awshoul d "deprive" this right rather than "restrict”
this right. JOURNAL OF THE CONVENTI ON OF THE STATE OF | NDI ANA TO AMEND
THE CONSTI TUTI ON 574 (1851).

2 CONG. GLOBE at 318 (Jan. 19, 1866).
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Senat or Trunbul | deni ed that the jurisdictionof the Freednen's
Bur eau woul d apply i n I ndi ana, because it had not beeninrebellion and
its courts were open.” W | ard Saul sbury, a Denocrat fromDel awar e,
noted that his state was the | ast sl avehol ding state in the United
States, and "I amone of the | ast sl avehol ders in America. "’ Trunbul |
stated that whil e Del anare was not a rebel | i ous State, the Bureau woul d
protect freednen there, andin fact woul d protect theminany state
wher e t hey congregated in | arge nunbers. > However, Bureau judici al
authority under 87 of the bill would exist only in the rebellious
states where the civil tribunals were overthrown. ’®

Trunbul | argued that the Thirteenth Anendnent, since it abolished
sl avery, would justify congressional |egislationto eradicate the
i nci dents of slavery anywhere. "When sl avery was abol i shed, sl ave
codes inits support were abolished al so."7” These codes prohi bi t ed,
of course, the keepi ng and beari ng of arns by sl aves. "Even sone of
t he non-sl avehol di ng St at es passed | aws abri dgi ng the ri ghts of the
col ored man which wererestraints onliberty. Wen slavery goes, all

this systemof | egislation, devisedintheinterest of slavery .

#1d. at 320.
4 1d. at 321.
so1d.
6 1d. at 322.
71d.
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goeswithit."” Referringrespectively to boththe Freednen's Bureau
bill andthecivil rights bill, Trunmbull continued: "Ilts provisions
are tenporary; but hereis another bill on your table, and sonmewhat
akintothis, whichisintendedto be permanent, toextendto all parts
of the country, and to protect persons of all races in equal civil
rights."7®

I n the House, Representative Henry C. Dem ng of Connecti cut
i ntroduced a constitutional amendnent, simlar tothat of Bi ngham s,
stating: "That Congress shall have power to make all | aws necessary
and proper to secureto all personsinevery State equal protectionin
their rights of life, liberty, and property."8 This would require
"that the freedman shal |l be secured an absol ute equality withthe white
man before the civil and crimnal | aw, and shal |l be endowed wi t h every
political right necessary to maintain that equality . . . ."8&

The next day, the Senate continuedto debate S. 60. Janes Quthrie
of Kentucky, a Denocrat, opposed the extension of the Bureau's
authority to his State, and argued t hat freednmen there had t he sane

civil rights as whites. 8 Sanuel C. Poneroy of Kansas poi nt ed out t hat

78

o

79

o

80

e |

at 331 (Jan. 19, 1866).

81

o

82

at 335- 36.
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freednen still could not testify against whites in Kentucky. 8
Onthe 20th, the Joint Commttee' s subcommttee consideringdrafts
of constitutional anendnents reportedtothe full Joint Coormittee an
expanded f or mof t he Bi nghamproposal which read as fol |l ows: "Congress
shal | have power to make al | | aws necessary and proper to secure to al
citizens of the United States, in every State, the sane political
rights and privileges; and to all persons in every State equal
protectioninthe enjoyment of life, Iiberty and property."® Awholly
separ at e proposed anendnent woul d have stated, in addition to the
above: "All provisions in the Constitution or | aws of any State,
wher eby any distinction is made in political or civil rights or
privil eges, on account of race, creed or col or, shall be inoperative
and void."8 The word "creed" was deleted by the full comittee,
per haps t o excl ude at hei sts or Conf ederate synpat hi zers. 8 Thaddeus
St evens proposed the foll owi ng, but thenwithdrewit: "And whenever
the words 'citizenof the United States' are usedinthe Constitution
of the United States, they shall be construed to nean all persons born

in the United States, or naturalized, excepting Indians."?®

8 | d. at 337.

8 JOURNAL OF THE JO NT COWM TTEE at 51.
8 1d. at 50.

8 ]1d. at 583.

8 1d. at 52-53.
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V. "CONSTI TUTI ONAL PROTECTI ON I N KEEPI NG ARMS,
| N HOLDI NG PUBLI C ASSEMBLIES . . ."

On January 22, Charl es Sutmmer of Massachusetts nmade the fol | ow ng

decl aration to the Senate:

| also offer a menorial fromthe colored citizens of the
St at e of South Carolinainconvention assenbl ed, representing, as
the Senate wi |l I renmenber, four hundred and two t housand citi zens
of that State, being a very |l arge majority of the popul ati on.
They set forth the present condition of thingsin South Carolina,
and pray that Congress will see that the strong armof | aw and
order is placed over the entire people of that Statethat |ife and
property may be secure. They al so ask t hat governnment i n t hat
St at e shal | be founded on t he consent of the governed, and i nsi st
t hat t hat can be done only where equal suffrageis all owed.

They ask also that they should have the constitutional
protectioninkeepingarns, inholding public assenblies, andin
conplete |l iberty of speech and of the press. This nenorial is
acconmpani ed by a printed docunent containing a report of the
proceedi ngs of this colored convention in South Carolina.?®

The convention, held at Charl estonin Novenber 1865, i ncl uded
prom nent bl acks fromSout h Carolina, several of whomwoul d | ater be
anong Anerica's first bl ack congressnen. 8 Agents of the Freednen's
Bureau and pro-Republican newspaper publishers were anong the
del egates. ® The specific | anguage of the nenorial to Congress
concerni ng the Second Amendnent was as follows:

We ask that, inasnmuch as the Constitution of the Untied

States explicitly declares that theright to keep and bear arns
shal | not beinfringed--andthe Constitutionis the Suprene | aw

8 ]1d. at 337 (Jan. 22, 1866) (enphasis added).

89 2 PROCEEDI NGS OF THE BLACK STATE CONVENTI ONS, 1840- 1865, at 284
(P. Foner and G Wal ker eds. 1980).

% 1d. at 303.
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of theland--that the late efforts of the Legislature of this

State to pass an act to deprive us or [ sic] arns be forbi dden, as

a plainviolationof the Constitution, and unjust to many of us

i n the hi ghest degree, who have been sol di ers, and purchased our

nmuskets fromt he United States Gover nment when nust er ed out of

service. !
The only ot her guaranteeinthe Bill of Rights explicitly nmentionedin
the menorial related to jury trials and, indirectly, assenbly. 9
Senator Summer's reference to free speech and press was an
enbel I i shnent not appearinginthe nenorial, the enphasi s of which on
t he Second Anendnent i ndi cat ed t he percei ved fundanent al character of
that right by the black conventi on.

The nmenorial was referred to the Joint Commttee on
Reconstructi on. ® Subconm ttees of the Joint Comrittee beganto hold
heari ngs t hat sane day. These heari ngs woul d docunent t he vi ol ati on of
the freednmen's rights, including the right to keep and bear arns.
Anal ysis of the hearings as they occurred contributes to the
under st andi ng of the | egislative process as it unfol ded on the fl oor of
Congr ess.

I napreviewof thetestinony tocone, thefirst wtness testified

about nurders and acts of viol ence agai nst freednmen in the Sout hern

7 1d. at 302.
2 |d.
9 CONG. GLOBE 337 (Jan. 22, 1866).
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states.® It is easily understandabl e why nenbers of Congress woul d
focus on the individual right to keep and bear arns for protection
agai nst oppressi on, including deprivationof rights and raci al vi ol ence
enforced or sanctioned by local sheriffs and state mlitias.

When t he Senat e debated S. 60 (the Freednen' s Bureau bill) that
day, Wlson referred to the | aws of South Carolina, M ssissippi,
Loui si ana, and ot her states as "codes of | aws that practical ly nmake t he
freedman a peon or aserf."% After further debate, the comittee of
the whole reported the bill to the Senate. %

S. 60 was then debated by the Senate. On January 23, WIllard
Saul sbury of Del aware, attacked 87 of S. 60--whi ch i ncl uded protection
for theright "to full and equal benefit of all | aws and proceedi ngs
for the security of person and property"--as follows: "For the first
timeinthe history of thelegislature of this countryit is attenpted
by Congress to invade the States of this Union, and undertake to
regul ate the | aw applicable to their own citizens."?

Yet even opponents of the bill recognized nmany of the sane

fundament al rights as t he proponents; they only differed on whet her

%4 REPORT OF THE JOI NT COMM TTEE ON RECONSTRUCTI ON, H. R REP. NO.
30, 39th CONG., 1st SESS., pt. 3, at 3-4 (1866). Hereafter cited
"REPORT OF THE JO NT COWM TTEE. "

% CONG. GLOBE at 340 (Jan. 22, 1866).
% 1d. at 349.
% 1d. at 363 (Jan. 23, 1866).
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freednen were entitledtoall therights of citizenship, and whet her
t he federal governnent shoul d enforce theserights. Garrett Davis of
Kent ucky, who sought anendnments tothe bill, described hinsel f as an
"ol d-1ine Wi g" who derived his principles "fromthe Constitution and
fromthe interpretations of that instrunent by Ham | t on and Madi son and
Mar shal | and Webster and Cl ay. "% Wil e he had never been a Denocr at,
he conti nued:

But there were sone principles upon which those great, grand,
nobl e ol d parti es agreed; and what were they? They were for the
Uni on under and by the Constitution. They were for the
subordi nation of themlitary tothecivil power in peace, ina
war, and al ways. They were for the wit of habeas corpus. They
were for thetrial by jury accordingtothe forms of the common
| aw. They were for every nman bearing his arms about himand
keeping themin his house, his castle, for his own def ense. They
were for every right and liberty securedtothecitizens by the
Constitution.?®®

Davi s di d not object toany of thebill's statenents of rights,
of fering only unrel at ed anendnents. 1% H s objectionsto 87, nadein a
speech on January 25, were procedural, such as that it gave t he Bureau
judicial powers, deprivedcitizens of theright of trial by jury, and
provi ded for enforcenent by the mlitary. 10!

Trunmbull cametothe bill's rescue, arguing that suchrights are

% |d. at 371.

100 |d. at 374-75. See also id. at 394-400 (Jan. 24, 1866).
101 | d. at 416-17 (Jan. 25, 1866).
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meani ngl ess in places where the civil power is overthrown and t he
courts are not in operation.? A vote was then taken, and the
Freednmen's Bureau bill passed 37 to 10. 103

Wi | e t he above debat e was t aki ng pl ace, on January 24 t he Joi nt
Comm tt ee consi der ed John Bi ngham s proposed constitutional anendnent.
Mot i ons by Jacob Howar d and Geor ge Boutwel | t o guarant ee suffrage were
defeated. ™ A subcomittee conposed of Bi ngham Boutwel |, and Andrew
Rogers--the New Jersey Denocrat who had | ed the Opposition in the
House--was appointed to review the proposal further. 0

Meanwhi | e, nenbers of the Joint Conm ttee continued to hear how
the statemlitias were repressing freednen. On January 26, an arny
general noted that in Alabama, "the roads and public hi ghways
are patrolled by the Statem litia, and nocolored manis allowedto
travel without a pass fromhis enployer . . . ."1% "The armi ng of the
mlitiais only for the purpose of intimdatingthe Uni on nen, and

enforcing upon the negroes a species of slavery . . . . "1

102 1d. at 420.

103 1d. at 421. An analysis of the roll call voting on the
Freednen' s Bureau bill and t he Fourteenth Anendnent is set forthinthe
Appendi x herein.

104 JOURNAL OF THE JOI NT COMM TTEE at 55.

105 |d. at 55-56.

106 REPORT OF THE JOI NT COMM TTEE, pt. 3, at 8.
107 1d. at 10.
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Menmbers of the Joint Commttee who would play a key role in
adopti on of the Fourteenth Arendnent t hen asked questi ons concer ni ng
t he keepi ng and bearing of arms. On January 27, a federal enpl oyee
testifiedto having beenthreatened wi th nurder, and Senat or Jacob
Howar d, who woul d i ntroduce to the Senate the proposed Fourteenth
Amendnment, asked: "Had you any arns?" The answer: "I never carried
arms inny life."® Howard persisted, "You were unarned and i n t he
power of a drunken man who was armed?" The witness repliedthat the
man "woul d have shot ne as qui ck as he woul d have shot a hogif | had
got into an altercation . . . . "109

That sane day, the Joint Committee considered a draft of the
constitutional amendnment reported by the subconmm ttee of Bi ngham
Bout wel | , and Rogers. As anmended by that Committee, it now read:
"Congress shal | have power to make | aws whi ch shall be necessary and
proper to secure all persons in every state full protectioninthe
enjoynent of life, liberty and property; andtoall citizens of the
United States in every State the sanme immunities and al so equal
political rights and privileges. "% Reverdy Johnson of Maryl and | ost

his notionto stri ke out the second cl ause. 111 Furt her consi derati on

108 1d. at 20.
109 1d. at 22.
110 JOURNAL OF THE JO NT COW TTEE at 56-57.
1 1d. at 57.
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was postponed until the next neeting. 112

On January 29, the Senate went on to consider S. 61, the civil
rights bill. Lyman Trunbul |l opened debate on the bill by argui ng t hat
it enforced the Thirteenth Amendnent. He stat ed:

Of what avail will it nowbe that the Constitution of the United
St at es has decl ared that sl avery shall not exist, if inthelate
sl avehol ding States | aws are t o be enact ed and enf or ced depri vi ng
persons of African descent of privileges which are essential to
freemen?

It istheintentionof this bill to secure those rights.
The laws in the slavehol ding States have nade a di stinction
agai nst persons of African descent on account of their col or,
whet her free or slave. | have before me the statutes of
M ssi ssi ppi. They provide that if any col ored person, any free
negro or nulatto, shall coneintothat State for the purpose of
residing there, he shall be soldintoslavery for life. If any
person of African descent residinginthat State travels fromone
county to anot her wi t hout havi ng a pass or acertificate of his
freedom heisliabletobeconmttedtojail andto be dealt with
as a person who is in the State without authority. O her
provi sions of the statute prohibit any negro or nulatto from
having fire-arms; simlar provisions are to be found runni ng
through all the statutes of the | ate slavehol ding States.

When t he consti tuti onal anmendnent was adopt ed and sl avery
abol i shed, all these statutes becane null and voi d, because t hey
were al | passedin aidof slavery, for the purpose of nai ntaining
and supporting it. Since the abolition of slavery, the
Legi sl at ur es whi ch have assenbl ed inthe insurrectionary States
have passed |l aws relatingto the freednen, andinnearly all the
St ates they have di scri m nated agai nst them They deny them
certainrights, subject themto severe penalties, and still inpose
upon themthe very restrictions which were i nposed upon themin
consequence of the existence of slavery, and before it was
abol i shed. The purpose of the bill under considerationis to
destroy all these discrimnations, andtocarry into effect the

112 1d. at 58.
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constitutional amendnent. 113

Trunbul | went onto quote 87 of the bill, whichreferredto "full
and equal benefit of all |aws and proceedi ngs for the security of
person and property. "4 As is clear, Trunbull nmade two perti nent
assumptions: first, that both positive rightsand equal protection
were to be guaranteed, not just equality; and second, that a
prohi bition on having firearns was a badge of sl avery.

He al so quoted 82, Article IV of the Constitution, which provides:
"The Citizens of each State shall beentitledtoall Privileges and
I mmunities of Gtizensinthe several States.” Trunbull asked: "Wat
ri ghts are securedtothe citizens of each State under that provision?
Such fundanmental rights as belongto every free person. "% Trunbul
went ontorefer to "the great fundamental rights set forthinthis
bill . . . as appertainingto every freeman. " The bill woul d secure
"freedomin fact and equality incivil rightsto all personsinthe
United States."1t

Janmes A. McDougal |, a Denocrat from New York, asked for the

meani ng of "civil rights,” to which Trunmbull replied:

113 CONG. GLOBE at 474 (Jan. 29, 1866) (enphasis added).

114 | d.
115 | d.
116 | d. at 475.

at 476.
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The first section of the bill defines what | understandto
be civil rights: theright tonmake and enforce contracts, to sue
and be sued, and to gi ve evidence, toinherit, purchase, sell,
| ease, hol d, and convey real and personal property, andto full
and equal benefit toall | aws and proceedi ngs for the security of
person and property. These | understand to be civil rights,
fundanental rights bel ongi ngto every man as a free man, and whi ch
under the Constitutionas it nowexi sts we have aright to protect
every man in. 118

Wl ard Saul sbury of Del anare |l ed the attack onthe bill, denying
its basis inthe Thirteenth Anendnent. ® Rai sing the specter of bl ack
suffrage, he stated that "your bill gives to these persons every

security for the protection of person and property which a white man

has"--including the ballot.' Simlarly, Saul sbury continued:
This bill positively deprives the State of its police power
of governnment. Inny State for many years, and | presune t here

aresimlar | aws i n nost of the southern States, there has existed
a |l aw of the State based upon and founded inits police power,
whi ch decl ares t hat free negroes shall not have t he possessi on of
firearns or ammunition. This bill proposes to take away fromthe
States this police power, sothat if inany State of this Union
at anytine hereafter there shall be such a nunmerous body of
danger ous persons bel ongi ng to any di stinct race as t o endanger
t he peace of the State, andto causethelivesof itscitizensto
be subj ect totheir viol ence, the State shall not have t he power
to disarmthem wi thout disarm ng the whol e popul ati on. 2!

Actually, the bill was even worse to an ex-slavehol der of
Saul sbury's nentality, because it guaranteed " full and equal "--not j ust

118 M

119 | d.

120 1d. at 478.

21 1d
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equal --"benefit of all | aws and proceedi ngs for the security of person
and property.” Trumbull's conmments clarify the intent to protect
positiverights, not just equality which couldinclude equal slavery
for everyone. The states could not, by the bill's | anguage and
Trunmbull's logic, equally disarmthe whol e popul ati on.

Senat or Edgar Cowan of Pennsyl vani a nade t hi s poi nt on January 30,
noti ng of the Thirteenth Arendnent: "lts intention was to nake hi mthe
opposi te of aslave, to nmake hi ma freeman. "2 Equality in deprivation
of rights was not contenpl at ed.

The sanme day, the House t ook up consi deration of the Freednen's
Bureau bill. Chairman Eli ot of Massachusetts reported the committee
substitute.'?® As an exanpl e of bl ack codes the bill was desi gned to
nul l'ify, El'i ot quoted the ordi nance of Opel ousas, Loui siana, of July 3,
1865, which required freednen to have a pass, prohibited their
residence within the town, prohibited their religious and ot her
meetings, and infringed their right to keep and bear arns as foll ows:

No freedman who is not inthe mlitary service shall be
allowedto carry fire-arns, or any ki nd of weapons, withinthe
limts of the town of Qpel ousas wi t hout t he speci al perm ssi on of
hi s enpl oyer, inwiting, and approved by t he nayor or president
of the board of police. Anyone thus offending shall forfeit his

weapons, and shal | be i npri soned and nmade to work five days on t he
public streets, or pay a fine of five dollars in lieu of said

122 1d. at 504 (Jan. 30, 1866).
123 1 d. at 512.
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Work. 124

In the Joint Commttee that day, in response to questions by
Congr essnman Boutwel |, Maj or General dinton Fisktoldof the paranoi a
inthe South concerning blacks with firearms. "I went nyself into
northern M ssissippi tol ook after areportedinsurrection of negroes
t here, and found t he whol e t hi ng had grown out of one negro marchi ng
t hr ough t he woods wi th hi s fow i ng- pi ece [ shotgun] to shoot squirrels
tofeedhis famly."1? Fisk al so pointed out the needto protect the
ri ght of freedmen to keep and bear arnmns:

One of the causes for the late disturbances in northern

M ssi ssi ppi was the arm ng of their local mlitia. They were

ordered by t he adj utant general of the State to di sarmt he negroes

and turn their arns into the arsenals. That caused great

di ssati sfaction and di sturbance. W i nmedi ately i ssued orders

prohi biting the disarm ng of the negroes, since which it has

become nore quiet. 126

At the hearings on the follow ng day, during questioning by
Senat or Howard, the comm ttee obtai ned the report of Brigadi er General
Charl es H Howard to his brother and head of the Freednen's Bur eau,
Maj or General O. O Howard. '?” Dated Decenber 30, 1865, the report

st at ed:

The mlitiaorganizations inthe opposite county of South Carolina

124 1d. at 517.
125 REPORT OF THE JO NT COW TTEE, pt. 3, at 30.
126 1d. at 32.
1271d at 39.
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(Edgefi el d) were engaged i n di sarm ng t he negroes. This created
great discontent anong thelatter, and i n sone i nstances t hey had
of fered resistance. |In previous inspecting tours in South
Carol i na nuch conpl ai nt reached nme of the m sconduct of these
mlitiaconmpani es towards the bl acks. Sone of thelatter of the
most intelligent and wel | -di sposed cane to ne and sai d: "What
shal | we do? These mlitia conpani es are heapi ng upon our peopl e
every sort of injury and insult, unchecked. . . ." | assured
t hemt hat t hi s conduct was not sancti oned by the United St at es
mlitary authorities, and that it would not be allowed .

Now, at Augusta, about two nonths | ater, | have aut hentic
i nformati on that these abuses conti nue. |n southwestern CGeorgi a,
| learned that the mlitia had done the sane, soneti nmes pretending
to act under orders fromUnited States authorities. | reported
these facts to General Branon, commandi ng the departnment of
CGeorgi a, and to General Sickles, commandi ng t he depart nent of
Sout h Carolina.

| am convinced that these mlitia organizations only
endanger t he peace of the communiti es where t hey exi st, and are
a source of constant annoyance and injury to the freed peopl e;
that hereinis one of the greatest evils existinginthe southern
States for the freednen. They give the color of lawto their
vi ol ent, unjust, and sonetinmes inhuman proceedi ngs. 1?8

General Howard recommended the abolition of the State mlitias.?®
Senat or Howard conducted a great deal, perhaps nost, of the
exam nati on of witnesses at the hearings. Afederal tax conm ssioner
fromFairfax County, Virginia, responded to a question by the Senat or
concerning the disposition of whites toward freednen as foll ows:

The corporate authorities of Al exandriarefusedto grant
themlicenses to do business, thelawof the State not al | ow ng
it; and attenpts were made in that city to enforce the old | aw
agai nst themin respect to whi pping and carrying fire-arns, nearly
or quiteuptothetine of the establishnent of the Freednen's

128 1 d. at 46.
129 | d. at 46-47.
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Bureau in that city. %0

V. S. 60 AMENDED TO RECOGNI ZE " THE CONSTI TUTI ONAL
RI GHT OF BEARI NG ARMS"

On February 1, Senator Benjam n G Brown of M ssouri introduced,
and t he Senat e adopted, aresol utionthat the Joint Conmttee consider
an anendnment to the Constitution "so as to declare with greater
certainty t he power of Congress to enforce and det erm ne by appropri ate

| egislation all the guarantees containedinthat instrunent . . . ."13!

This resolutionthus antici pated the intent of what was t o becone t he
Fourteenth Amendnent to incorporate the Bill of Rights.

Debate onthe civil rights bill centered on whether citizenship
woul d be race-neutral, with sonme Western senators wi shing to exl ude
| ndi ans (as wel | as Chi nese) frombei ng considered citizens. Senat or
George H- WIlianms of Oregon nade the foll ow ng argunment agai nst
recognition of Indians as citizens:

Nowsir, inthe State of Oregon it has been found necessary
to pass | aws regul ati ng t he i nt er course bet ween t he | ndi ans and
whi t e persons. The I ndi ans are put under certaindisabilities,
and it i s supposed that those disabilities are necessary in order
to protect the peace and safety of the comunity. As an
illustration, it is made anindictable offenseinthe State of
Oregon for any white man to sell arnms or anmunition to any
| ndi ans. Suppose t hese | ndi ans have equal rights with white nen
inthat State. Thenif amnis indicted for selling arnms and
anmmuni tion to an I ndian, may he not defend that prosecution
successful | y upon t he ground t hat Congress has decl ared t hat an
Indianis acitizen, and has the sanme ri ght to buy and hol d any

130 |d., pt. 2, at 21.
131 CONG. GLOBE 566 (Feb. 1, 1866) (enphasis added).
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ki nd of property that a white man of the State has? | n that way,

t he white peopl e of that State woul d be deprived of t he power of

protecting thensel ves, or of enacting such | ans as t hey m ght deem

necessary for their own protection. 13

VWhi | e Senator W1 lianms focused ontheissueof firearnmsinthe
context of equal rights to buy and sell, it was just as obviously
unaccept abl e to recogni ze aright of I ndians to keep and bear arns.
The suppression of Native Aneri cans and t he sei zure of their | ands was
proceedi nginearnest. Thus, the Senate voted to define all persons
borninthe United States, without distinction of color, as citizens,
"“excludi ng I ndians not taxed."?33

I n the House, debate on the Freednen's Bureau bill, S. 60, began
with a procedural ruling that anendnents coul d not be of fered j ust
t hen. Nathani el P. Banks, a forner governor of Massachusetts and Uni on
general, stated: "I shall nove, if | ampermttedto do so, to anend
the seventh section of this bill by inserting after the word
“including thewords 'the constitutional right tobear arns;' so that
it will read, '"includingthe constitutional right to bear arns, the
right to make and enforce contracts, to sue, &c.'"%¥* The section

woul d t hus have recogni zed "the civil rights belonging to white

persons, including the constitutional right to bear arns

132 1d. at 573.

133 1d. at 574-75.

134 |

o

at 585.
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The House thenreturned to debateonthe bill. Representative
| gnati us Donnel |y of M nnesota, supporting passage of the bill, noted
that "there i s an amendnent of f ered by t he di sti ngui shed gent| eman from
Ohi o [ M. Bi nghan] which provides ineffect that Congress shall have

power to enforce by appropriate | egislationall the guarantees of the

Constitution. "1 Thus, Bingham s draft of the Fourteenth Arendrment was

seen as protecting Bill of Rights guarantees.

That sane day, a wi tness before the Joint Committee submtted a
resol uti on of Union nen fromArkansas statingin part that "he [the
negro] isentitledtoall the ' absoluterights' of acitizen, nanely:
personal security, personal liberty, and private property, andtothe
necessary |l egi slationto secure himthe full and perfect enj oynent of
t hose rights. "¢ However, suffrage was not consi dered an absol ute
right. %

On February 2, Senator Davis of Kentucky introduced a substitute
for S. 61, the Civil Rights bill. It declared that any person "who
shal | subject or cause to be subjectedacitizenof the United States

to the deprivation of any privilege or immunity inany State to which

such citizenis entitledunder the Constitution and | aws of the United

St at es” shal |l have an acti on for damages, and t hat such conduct woul d

135 1d. at 586.
136 REPORT OF THE JO NT COW TTEE, pt. 3, at 54.
137 1d. at 55.
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be a m sdeneanor. 13 Thi s suggests t hat even opponents of the civil
rights bill werew |lingto concede that the explicit guarantees of the
Bill of Rights should be protected. Davis felt that this conprom se
woul d be grounded in the privileges-and-imunities clause. '3

Senat or Henry W1 son of Massachusetts argued t he necessity of the
civil rights bill on the basis that mlitary decrees were still
necessary to overturn the black codes. "General Sickles has just
i ssued an order in South Carolinaof twenty-three sections, nore full,
perfect, and conpl ete intheir provisions than have ever been i ssued by
an official inthe country, for the security of the rights of the
freednen. "% That order, which was quoted in full in later floor
debat es, recogni zed "t he constitutional rights of all |oyal and wel |
di sposed i nhabitants to bear arns,"” and the sane right for ex-
Conf ederat es who had taken the amesty oath. 14!

VWil e decrying "mlitary despotism" Senator Edgar Cowan of
Pennsyl vani a conceded t hat, by the Thirteenth Arendnent, "the sl ave
codes of the several States have been abolished. "' After further

debate, the civil rights bill passed the Senate by a vote of 33 to

138 CONG. GLOBE 595 (Feb. 2, 1866)(enphasi s added).
139 | d.

140 1d. at 603.

141

d. at 908-09 (Feb. 17, 1866).

142

at 603 (Feb. 2, 1866).
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12. 143

On February 3, an interesting view of the scope of S. 60's
referenceto "all | aws and proceedi ngs for the security of person and
estate"” was set forth by Representati ve L. H. Rousseau of Kentucky. A
Denocrat and an opponent of the bill, he quoted 87 and thenreferredin
part to "the security to person and property fromunreasonabl e sear ch,
and i n various ot her provisions. " This suggests that he consi dered
the Fourth Anmendnment and other Bill of Rights provisions to be
enconpassed i n the "l aws and proceedi ngs for the security of person and
estate.” This would be declared explicitly with reference to the
Second Amendment . 14

On the sanme day in the Joint Conmttee, Senator Howard asked
Bureau official J. W Alvord, who had vi sited nost of the Southern
States, the foll ow ng:

Question. Have the negroes arns?

Answer. Not generally, and yet | think sone of themhave
arns.

Question. Do they keep thempublicly in their houses so
that they can be seen, or are they conceal ed.

Answer. |t may be that sone of themare conceal ed, but
general ly they are proud of owni ng a nusket or fow i ng-pi ece.

143 1d. at 606-07.
144 1d., App., at 69 (Feb. 3, 1866).
145 Act of July 16, 1866, 14 STATUTES AT LARGE 173, 176.
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They use them often for the destruction of verm n and gane. 146

The Joint Commttee net in secret that day to consider the
proposed constitutional amendnment. Binghamoffered the foll ow ng
substitute for the subcommttee draft: "The Congress shall have power
to make al |l | aws whi ch shal | be necessary and proper to securetothe
citizens of each state all privileges andimmunities of citizensinthe
several states (Art. 4, Sec. 2); andto all persons inthe several
St at es equal protectionintherights of life, Iiberty and property
(5t h Anendrrent ) . "% The substitute was agreed to by a nonparti san vote
of 7to 6, with Denocrat Andrew Rogers joining with Jacob Howard in
votinginthe affirmative.®® O course, Rogers then voted agai nst the
amendnment as such. 14°

| n House debat e on February 5, Representative Lawence S. Trinbl e
of Kentucky, a Denocrat, argued that S. 60 (the Freednen's Bureau bill)
was based onmlitary rule and viol ated the Fourth, Fifth, and Si xth
Amendnent s, which he call ed "these i nalienablerights of an Aneri can

freeman. "% Bill supporters pointed to the rights viol ated under

146 REPORT OF THE JO NT COWMM TTEE, pt. 2, at 246.
147 JOURNAL OF THE JO NT COW TTEE at 61.
148 | g

149 | d

150 CONG. GLOBE at 648 (Feb. 5, 1866).
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current State |aw. Representative Josiah B. Grinnell of |owa
conpl ai ned: "Awhite manin Kentucky may keep a gun; if a bl ack man
buys agun he forfeits it and pays afine of fivedollars, if presum ng
to keep in his possessi on a nusket whi ch he has carried t hrough the
war . "1 | n Kentucky, according tothe Report of the Comm ssi oner of
t he Freednmen' s Bureau, "the civil | awprohibits the col ored man from
bearing arns," and

their arns are taken fromthemby the civil authorities.

Thus, the right of the peopleto keep and bear arns as provi ded

in the Constitution is infringed . . . .12

Represent ati ve Samuel McKee of Kentucky noted that 27, 000 bl ack
sol di ers from Kent ucky

have been returned to their hones by the order of the Secretary

of War, approved by the President, andthey are all owed to retain

their arns. | suppose those nen, who are nowfreednen, woul d | i ke

to have this lawto protect them . . . As freednen t hey nust

have the civil rights of freenmen.

Congressnman Eliot, "by instruction of the select conmttee onthe
Freednens' Bureau," offered a substitute for S. 60. ' He proceeded

"t o expl ai nthe changes proposed by t he sel ect conmttee," including
the follow ng:

The next anmendnent is in the seventh section, in the

151 | d. at 651.

152 Exec. Doc. No. 70, 39th Cong., 1st Sess., 233, 236 (1866).
153 CONG. GLOBE 654 (Feb. 5, 1866).

154 | d.
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el eventh line, after the word "estate,"” by insertingthe words

"includingthe constitutional right to bear arns,” sothat it will

read, "to have full and equal benefit of all | aws and proceedi ngs

for the security of person and estate, including the
constitutional right to bear arns."1%

As not ed, Representative Nat hani el Banks had suggested this
| anguage four days earlier, although he woul d t hen have pl aced the term
"the constitutional right to bear arns” first inthe list of civil
rights. ™ Banks and El i ot both represented Massachusetts, al though the
above | anguage seens to have been supported by consensus of all
Republ i cans.

John Bi ngham whose proposed constitutional amendnment was bei ng
debat ed, was a nenber of the Sel ect Comm ttee on Freednen, whi ch had
instructed Eliot toreport the above substitute for S. 60. Wilethe
House debated ot her provisions, no one objected to the proposed
amendnment to S. 60 explicitly recognizing the right to bear arns.

Ar gui ng for adoption of the Freednen's Bureau bill, Eliot quoted
fromareport on Kentucky fromBrevet Maj or General Fisk to CGeneral
Howar d, Comm ssioner of the Freednen's Bureau, stating in part:

On the very day | ast week t hat [ Senator] Garret Davi s [ of

Kent ucky] was engaged i n denounci ng t he Freednen' s Bureau i n t he

United St ates Senate, his own nei ghbors, who had fought gall antly

inthe Union Arny, were pleadingw th nyself for the protection

which the civil authorities failed to afford. The civil |aw

prohi bits the col ored man frombeari ng arnms; returned sol diers
are, by thecivil officers, dispossessed of their arns and fi ned

155 | d.
156 1d. at 585 (Feb. 1, 1866).
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for violation of the |aw %

Eliot al so quoted fromaletter fromateacher at a freednen's
school in Maryl and. Because of attacks on the school, "both t he mayor
and sheriff have warned the col ored people to go arned to school,
(whichthey do,). . . . The superintendent of school s came down and
brought me a revol ver. "8

The next day, a vote was taken inthe House onthe final passage
of S. 60, the Freednen's Bureau bill. The Select Commttee's
substitute as reported by Eliot, whichincluded "the constitutional
right to bear arns" as a "civil right, " passed by a vote of 136 to
33. 160

I nthe Senate the fol |l owi ng day, Lyman Trunbul I noved t hat t he
House anmendnments to S. 60 be referred to the Conmttee on the
Judiciary. % |Inthe Joint Conmttee, Senator Howard questioned a
| oyalist fromrural Virginia, whotestifiedthat no danger exi sted of
either anegroinsurrectionor arevival of the rebellion. Part of
this discussion was as foll ows:

Question. Have the negroes arns?

157 1d. at 657 (Feb. 5, 1866).
18 | d. at 658.
159 1d. at 1292.
160 | d. at 688 (Feb. 6, 1866).
161 1d. at 702 (Feb. 7, 1866).
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Answer . Not that | know of.

Question. Have t hese secessioni sts, who have beeninthe
rebellion, generally arns at their dwellings?

Answer. | do not know, the officers retained their side
arns, and you may often see agentlenenridingw th pistols; there
are sone few fow ing-pieces and arns of that kind in the
nei ghborhood. |f there are arns | have no know edge of them 162

I nthe Joint Commttee on February 8, Senator Ira Harri s of New

York asked a M ssissippi judge about |aws passed in his State
concerning freednen. The judge responded in part:

They al so enact ed t hey shoul d be di sarned, whi ch grew out of
an excitenment inthe country at thetinme therewas |ikely to be
aninsurrection. . . . It was believedto exist by the officer
of the Freednen's Bureau for the State, but which I think was
wi t hout foundation, and is now so understood. 163

That same day, Senator Trunbul | infornmedthe Senate t hat he was
instructed by the Cormttee onthe Judiciary toreport back S. 60 and
to reconmend that the Senate concur in the House amendnments. 164
Expl ai ni ng the anmendnents, Trunbull noted:

There is al so a slight anendnent in the seventh secti on,
thirteenthline. That is the section which decl ares that negroes
and nmul att oes shal |l have the sane civil rights as white persons,
and have t he sane security of person and estate. The House have

inserted these words, "including the constitutional right of
bearing arns." | think that does not alter the neaning. 16

162 REPORT OF THE JO NT COWMM TTEE, pt. 2, at 68.
63 |d., pt. 3, at 68.

164 CONG. GLOBE 742 (Feb. 8, 1866)

165 | d at 743.
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Thus t he aut hor of the Freednen's Bureau bill and of the civil rights
bill believed that the conmon | anguage of both bills protected the
constitutional right of bearing arns.

Once agai n, opponents objectedthat S. 60 was based on mlitary
rule and denied jury trial.?® But no one objected to the
acknow edgnent of the right to keep and bear arnms. The Senate t hen
concurredinS. 60 as anended wi t hout a recorded vote. ' Unrel ated
Senat e amendnent s were approved by the House t he next day. % The
Freednen's Bureau bill had at |ast reached final passage by the
Congr ess.

VI . FROM ENFORCEMENT OF THE SECOND AMENDVMENT
TO THE VETO OF S. 60

As passed, the Freednen's Bureau bill providedin 87 that, in
areas where ordinary judicial proceedings were interrupted by the
rebellion, the President shall extendmlitary protectionto persons
whose rights are violated. The contours of rights violations were
described by the bill in part as foll ows:

wher ei n, in consequence of any State or |ocal | aw, ordinance,

pol i ce or other regul ation, custom or prejudice, any of thecivil

rights or immunities belongingto white persons, includingthe
right to make and enforce contracts, to sue, be parties, and gi ve

evi dence, toinherit, purchase, | ease, sell, hold and convey real
and personal property, and to havefull and equal benefit of all

166 | d.
167 1 d. at 748.
168 |d. at 775 (Feb. 9, 1866).
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| aws and proceedings for the security of person and estate,
includingthe constitutional right of bearing arns, are refused
or deni ed t o negroes, nul attoes, freednmen, refugees, or any ot her
persons, on account of race, col or, or any previ ous condition of
sl avery or involuntary servitude. . . .16

At the Joint Comm ttee on February 10, Senat or Howar d asked t he

pro-sl avery speaker of the Virgini a House of Del egates the fol |l ow ng

about freednen: "Have you any idea that they have collected arns
t oget her for protection?"'® The wi t ness responded: "I have not the
| east idea of anything of the sort. | think they would be very slowto
do it."1"t

On the 13th of February, it was reported in both houses of
Congress that the Joint Committee had recommended adoption of a
constitutional anmendnment to read as follows:

The Congress shal |l have power to make all | aws whi ch shal |
be necessary and proper to securetothecitizens of each State
all privileges andinmunities of citizensinthe several States;
and to all persons inthe several States equal protectioninthe
rights of life, liberty, and property. 17

Thi s appears to be the first reported draft of what woul d beconme §1 of
t he Fourteent h Amendnent. Nowthat t he Freednen's Bureau bill had been

passed, Congress couldturnits attentionto a constitutional provision

generalizing the sanme rights.

169 | d. at 1292 (enphasis added).
170 REPORT OF THE JO NT COWM TTEE, pt. 2, at 109.
171 ] d,
172 CONG. GLOBE 806, 813 (Feb. 13, 1866).
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That sanme day, in a Senate debate on the apportionnment of
representation, Senator John B. Henderson, a Uni oni st fromM ssouri,
noted: "GCeneral Sicklesissuedan order at Charl eston, with twenty-
three sections, making up anentire civil code for the governnent of
South Carolina. . . ."'® Senator Henry Wl son of Massachusetts dryly
added, "The nost conprehensi ve ever nmade. "' Henderson attri buted the
order to Presi dent Johnson, because general s "act t hrough t he Presi dent
only . . . ."¥ |t is noteworthy that one section of Sickles' order
declared that "the constitutional rights of all | oyal and wel | di sposed
i nhabitants to bear arns, will not be infringed . . . ."17

The Menorial of Citizens of Tennessee, the unionistsincontrol
of the State seekingrecognition, was that day referredto the Joint
Commttee.” It includedthe texts of various acts passed by t he Uni on
| egi sl ature, including an apparent exenptioninfavor of all |oyalists,
per haps i ncl udi ng freednen, fromthe State's prohi bition on carrying
conceal ed weapons:

That al | di scharged Uni on sol di ers, who have served ei t her

as State or Federal sol diers, and have been honor abl y di schar ged
[from the service, and all citizens who have al ways been | oyal

173

o

, App., at 112 (Feb. 13, 1866).
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176 CONG. GLOBE at 908-09 (Feb. 17, 1866).
177 REPORT OF THE JO NT COW TTEE, pt. 1, at 1.
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shall be permttedto carry any and al | necessary si de-arns, being

their own private property, for their personal protection and

common defence. 1’8
The Tennessee | egi sl ature al so passed a resolution ratifying the
Thirteenth Amendment. 17®

The nmenoralists conpl ained of "the acts of the rebel State
governnment, including . . . the disarm ng and conscri pting of the
people . . . ."180 They pl eaded t 0 be represent ed agai n i n Congr ess.

W tnesses from other states continued to parade before the
commttee. AVirginianusic professor noted an i ncident where "two
Uni on men were attacked. . . . But they drewtheir revol vers and hel d
their assailants at bay."'® The professor hinself was armed for

prot ection. 18

178 1d. at 34.
179 1d. at 73.

180 1d. at 94. The Tennessee | egi sl at ure had passed a war neasure
confiscating firearns fromthe public. Wenthe war ended, a person
whose gun was sei zed successfully sued for its value. Smith v.
| shenhour, 43 Tenn. (3 Coldwell) 214, 217 (1866) held:

In the passage of this Act, the 26th section of the Bill of
Ri ghts, which provides, "that thefreewhite nenof this State
have aright to keep and bear arns for t he conmon def ense, " was
utterly disregarded. Thisisthefirst attenpt, inthe history
of the Angl o- Saxon race, of which we are appri sed, to di sarmthe
peopl e by | egislation.

181 | d,
82 |d., pt. 2, at 110.
183 1d. at 112.
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On February 15, Senator Howard questioned an assistant
conmmi ssi oner inthe Freednen's Bureau fromRi chnond, Virginia. If the
Bur eau were to be renoved, asked Howard, what woul d be t he resul t of
t he i ncreased vi ol ence toward bl acks? The fol |l om ng exchange t ook

pl ace:

Answer : | think it would eventually result in an
insurrection on the part of the bl acks; bl ack troops that are
about bei ng nustered out, and t hose t hat have been nustered out,
will all provide thensel ves with arns; probably nost of themw ||
purchase their arnms; and wi || not endure t hose outrages, w thout
any protection except that which they obtain fromVirginia; they
have not confidenceintheir old masters, notw thstandi ng their
great |l ove for them inwhichthey havetriedto make us believe.

Question. Are there many arns anong the bl acks?

Answer : Yes, sir; attenpts have been made, in many
i nstances, to disarmthem

Question. Who have nmade the attenpts?

Answer : The citizens, by organizing what they call
"patrol s"--conbinations of citizens.

Questi on: Has that arrangenent pervaded the State
general ly?

Answer: No sir; it has not been al |l owed; they woul d di sarm
t he negroes at once if they could.

Question. Is that feeling extensive?
Answer. | may say it is universal .
Civil rights were frequently discussed in debates on

Reconstruction policy. On February 17, Representative Burton C. Cook

184 1d. at 127-28.
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of Illinois, notingtheinportance of the Freednen' s Bureau and ci vi l
rights bills, rhetorically asked about the Thirteenth Arendnent: "D d
t his mean only that they [ sl aves] shoul d no | onger be bought and sol d
i ke beasts i n shanbl es, or did not mean that they shoul d have t he
civil rights of freednen. . . ?'% He went on to advocat e adopti on of
further constitutional anendnents to secure full justice and equal
ri ghts. 186
Representative Wl liamLaw ence of Ohi o di scussed the needto
protect freedmen, quotingverbati mGeneral D. E. Sickles' CGeneral O der
No. 1 (dated January 1, 1866) for t he Departnment of South Caroli na,
whi ch negated t he state's prohi bition on possession of firearns by
bl acks and, at the sane tinme, recogni zed the ri ght of the conqueredto
bear arns:
|. To the end that civil rights and i munities may be
enjoyed, . . . thefollow ng regul ations are established for the
governnent of all concerned in this departnent:
XVI. The constitutional rights of all Ioyal and well
di sposed i nhabitants to bear arns, will not be infringed;
nevert hel ess this shall not be construed to sancti on the unl awf ul
practice of carrying conceal ed weapons; nor to authorize any
persontoenter with arns onthe prem ses of anot her wi t hout his
consent. No one shal |l bear arns who has borne arns agai nst t he
United States, unless he shall have taken the Ammesty oath
prescribed in the Proclamati on of the President of the United
States, dated May 19t h, 1865 or the Gath of Al egi ance, prescri bed

inthe Procl amati on of the Presi dent of the United States, dated
Decenmber 8th, 1863, withinthe tinme prescribedtherein. And no

185 CONG. GLOBE 903 (Feb. 17, 1866).
186 | d.
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di sorderly person, vagrant, or disturber of the peace shall be
al l owed to bear arms. ¥

Thi s "nost remar kabl e order, " repeatedly printedin the headlines

of theLoyal Georgian, ¥ a prom nent bl ack newspaper of the tine, was

t hought to have been "i ssued wi t h t he know edge and appr obati on of the
President if not by his direction."'® The first issueto print the
order included the followng editorial:

Edi tor Loyal Georgi an:

Have col ored persons a right to own and carry fire arns?
A Colored Citizen

Al nost every day we are asked questions simlar to the
above. We answer certainly you have the sane ri ght to own and
carry arns that other citizens have. You are not only free but
citizens of the United States and as suchentitledtothe sane
privileges granted to other citizens by the Constitution.

Article Il, of the anendnent to the Constitution of the

187 | d. at 908-09. The proclamation's recognition of the sane
ri ght of ex-Confederates as for freednen not only stenmed fromt he
constitutional guarantee but al so was apparently inresponseto such
situations as the follow ng:

M. Ferebee [N.C.] . . . saidthat inhis county thewhite
citi zens had been deprived of arns, whil e t he negroes wer e al nost
all of them arned.

Gen. Dockery . . . stated that in his county the white
resi dents had been di sarned, and were at present al nost destitute
of nmeans to protect thensel ves agai nst robbery and outrage. 1
DOCUMENTARY HI STORY OF RECONSTRUCTI ON 90 ( FLEM NG ed. 1906),
citing ANNUAL CYCLOPEDI A 627 (1865).

88 The Loyal Georgian (Augusta), Feb. 3, 1866, at 1, col 2.

189 | d. at 2, col. 2.
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United States, gives the peopletheright to bear arns, and states
that this right shall not be infringed. Any person, white or
bl ack, may be di sarned if convicted of naking an i nproper or
danger ous use of weapons, but nomlitary or civil officer has the
right or authority to di sarmany cl ass of peopl e, t hereby pl aci ng
themat the nmercy of others. All nmen, without distinction of
col or, have the right to keep and bear arns to defend t hei r hones,
fam lies or thensel ves. 1%

The | ast paragraph, taken froma Freednen's Bureau circul ar, was

al so printed nunerous tinmes inthelLoyal CGeorgian.® Indeed, "fromthe
first days of freedom the right to bear arns was defended i n bl ack
newspapers. . . ."19 The proposal of the first draft of the Fourteenth
Amendnment cane about the sane tine as publication of the above i ssue of

the Loyal Georgian, which followed the congressional debates

careful ly. ' The freednen readershi p of such newspapers coul d only
have concl uded t hat t he new anmendnent woul d further protect their right
to keep and bear arns as well as their right to many other I|iberties.

Inthe Joint Conmttee on February 17, Representative CGeorge S.

190 |d. at 3, col. 4 (enphasis in original).

¥ Circul ar No. 5, Freednen's Bureau, Dec. 22, 1865. See, e.qg.,
i ssues of Loyval Georgian for Jan. 20, 27, Feb. 3, 1866.

92D, Sterling, THE TROUBLE THEY SEEN: BLACK PEOPLE TELL THE
STORY OF RECONSTRUCTI ON 394 (1976). Sterling docunments nunerous
i nstances of blacks using firearns for self-defense as well as
i nstances of searches and seizures of firearns by whites from bl acks.

¥ E g., "The Constitutional Arendnent in the Senate," The Loyal
Ceorgi an, 24 Feb. 1866, at 2, cols. 3-4.
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Bout wel | of Massachusetts asked an Arkansas State of ficial whet her any
danger of negroinsurrection existed, if blacks were properly treated.
The of ficial replied: "Nosir, but if they aretoldthat they have no
ri ghts which white nen are bound to respect, and if federal bayonets
are turned agai nst them they will secrete arnms for the purpose of
def endi ng t hensel ves. " 1%
Bout wel | t hen exam ned Ar kansas Suprene Court Judge Charl es A
Har per. Concerningthe rights of blacks inthat state, Judge Harper
st at ed:
He has all thecivil rights of the white man with the exception
of suffrage and bearing arns. That was our purpose in the
convention, and we t hi nk we have made suffici ent change i n our
bill of rightstocarryit out. W thinkthe negro can hold real
estate and that his testinony is adm ssi bl e; but we did not grant
hi msuffrage nor the privil ege of bearing arns. The word "white"
isnot stricken out inthe constitution, but we understand t hat
the negrois not under civil disability, except as | have stated
You are well aware that there is a feeli ng exi sting
betvveen t he poor whites and t he negroes, and we certainly could
not have carried our constitutionif we had gi ven the negro all
the rights of the white man. 1%
Ironically, the judge noted that the poor whites were nearly all
| oyal i sts. 19

In the Senate on February 19, Henry W son of Massachusetts

introduced S R 32, ajoint resolutiontodisbandthemlitiaforcesin

194 REPORT OF THE JO NT COW TTEE, pt. 3, at 72.
195 1d. at 73.
1% 1d. at 74.

55



nost Sout hern States. ' W son quoted detail ed accounts of mlitia
abuses, including thereport of Brevet General Howard t hat had been
submttedtothe Joint Conmtteethat "themlitiaorganizations.
i n South Carolina (Edgefi el d) were engaged i n di sarm ng t he negr oes.
Thi s created great di scontent anong the latter . . . ."%8 The sane
abuses were taking place in Georgia. %

| n oppositiontoreferringthejoint resolutiontocomittee,
Senator Wl lard Sali sbury of Del aware argued t hat t he power of Congress
under Article I, 88 to organize, arm and discipline the mlitia

does not give power to Congresstodisarmthemlitiaof a State,
or todestroythemlitiaof aState, because i n anot her provi sion

of the Constitution, the second amendnent, we have these words:

"Awell-regulated mlitia being necessary tothe security of
afree State, theright of the peopleto keep and bear arns shal |
not be infringed."

The propositionhere. . . is an applicationto Congressto
do that which Congress has no right to do under the second
anendnent of the Constitution. . . . Unless the power is | odged

inCongresstodisarmthemlitiaof Massachusetts, it cannot be
pr et ended t hat any such power i s | odged in Congress inreference
to the State of M ssissippi.

We hear a great deal about the oppression of the negroes
down Sout h, and a conpl ai nt here cones fromsonebody connect ed
wi th the Freednen's Bureau. Only the other day | sawa st at enent
inthe papers that a negro, inviolationof thelawof Kentucky,
was found with conceal ed weapons upon his person. The | aw of
Kent ucky, | believe, is applicableto whites and bl acks al i ke.

197 CONG. GLOBE 914 (Feb. 19, 1866).
198 | d.
199 | d.
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An of fi cer of the Freednen's Bureau, however, sumoned t he j udge
of the court before him ordered hi mto deliver upthe pistol to
t hat negro, andtorefund the fineto whichthe negro was subj ect
by t he | awof Kentucky. The other day your papers stated that one
of these negroes shot down a Federal officer in the State of
Tennessee. Yet, sir, nopetitions are hereto protect the white
peopl e agai nst the outrages commtted by t he negro popul ati on; but
if afewlettersarewittento nenbers here that oppression has
been practi ced agai nst negroes, then the whol e white popul ati on
of a State are to be disarned. 2%
Senat or W son responded t hat ex- Conf eder at es went "up and down
t he country searchi ng houses, di sarm ng peopl e, conm tting outrages of
every ki nd and descri ption. "2 He concl uded: "Congress has power to
di sarmruffians or traitors, or men who are comm tting outrages agai nst
lawor the rights of men on our common humani ty. "2 The resol ution was
then referred to commttee. 203
Bot h senat ors uphel d t he peaceful citizen' s right to keep and bear
arnms, but they di sagreed over who in the Sout h were aggressors and
consequently had | ost this and ot her rights, or who were citizens.
W son had conpl ai ned two nont hs ear| i er about the deprivations of arns

of freednen in M ssissippi, pursuant to that state's firearns

prohi bition | aw whi ch applied only to bl acks. 2% And al t hough j ust

200 1d. at 914-915.

201

o

at 915.
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o

203

o

204

at 40 (Dec. 13, 1865).
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t hr ee weeks earlier Saul sbury had opposed the Gvil R ghts bill because
it woul d prohibit states fromdi sarm ng free Negroes, ? he nowi nvoked
t he Second Anmendment to protect the right of "the whole white
popul ati on” not only to be arned but al so to organi ze and oper ate as
mlitia.

Afewdays |ater, Wlsonreported his bill to disband the Sout hern
Statemlitias,®® but it was not taken up until the next sessi on, where
it passedinaformnot creating any infringenment of the individual
right to keep and bear arns.?%” |n any event, the controversy
denonstrates that, to those who supported civil rights and adopti on of
t he Fourteent h Anendnent, the individual right to keep and bear arns
was far nore inportant thanthe power of astatetomintainamlitia
force.

By now nmenbers of Congress were startledtolearnthat President
Andr ew Johnson had j ust vetoed the Freednen's Bureau bill. The veto
message was read in the Senate just m nutes after the debate on
Wl son's bill todisband mlitias. Johnson's prinmary objections were
t hat the Freednmen's Bureau bill relied heavilyonmlitary rul e and

violatedtheright totrial by jury.?® The only objection pertinent to

205 1d. at 478 (Jan. 29, 1866).

206 |d. at 1100 (Mar. 1, 1866).

207 See S. HALBROOK, THAT EVERY MAN BE ARMED 136- 142 (1984).

208 CONG. GLOBE 916 (Feb. 19, 1866).
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this study was the President's point that 88 "subj ects any white person
who may be charged with depriving afreedman of "any civil rights or
i mmuni ties bel onging towhite persons' toinprisonnment or fine, or
bot h, wi t hout, however, definingthe ' 'civil rights andinmunities’
which are thus to be secured to the freednen by mlitary | aw. "2
Johnson di d not object tothe civil suit provisionin 87, or toits
recognition of protectionfor the constitutional right to bear arns.
The readi ng of the vet o nessage caused such an uproar that the Senate
galleries had to be cleared. 20
Meanwhi l e, inthe Joint Conmttee, Representative Boutwel | of
Massachusetts was eliciting further testinony concerning howthe Uni on
constitutional conventionin Arkansas recogni zed the civil rights of
freedmen, with the notabl e exceptions of bearing arns and suffrage.
The wi t ness, Senator Wl IliamD. Snowof Arkansas, expl ainedin part
about "the civil and political rights of negroes":
The ol d constitution and the newconstitution areidentical in
this: The ol d constitution declares, "that the free white nen of
the State shall have aright to keep and to bear arns for their
common defence."” The newconstitutionretains the words "free
white" beforetheword "nmen."” 1 think |l understand sonet hi ng of
t he reasoni ng of the convention onthat score. At thetinethis
newconstitution was adopted we were yet inthe m dst of a war,
and, to sonme sout hern eyes, there was yet an apparent chance as
to which way the war mght termnate; in other words, the

rebel li on was not entirely crushed. Two years ago i n January,
t here was al so sonme uncertaintyinthemnds of timdnenasto

209 | .
210 1d. at 917.
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what t he negro mi ght do, if givenarns, inaturbul ent state of
society, andin his then uneducated condition; and to al | ay what
| was confident was an unnecessary alarm that clause was
retai ned. Indiscussingthe subject, theideaprevailedthat that
clause, being sinply perm ssive, would not prevent the
| egislature, if at afuturetineit should be deened advi sabl e,
fromallow ng the sane rights to the col ored man. 21!
The ol d and newconstitutions with the above arns guar ant ee had
been adopted i n 1836 and 1864 respectively.?2 |ronically, the 1861
secessioni st constitution extended the arns guarantee to | ndi ans:
"That the free white nen, and I ndi ans, of this state shall have the
ri ght to keep and bear arns for their individual or conmon def ence. " 23
On the 20t h, the Senat e debated t he veto of t he Freednen' s Bur eau
bill. Garrett Davis made an inpassioned speech on the bill's
unconstitutionality.?* Lyman Trunbul |l expressed great surprise at the
veto, pointing out that the bill's purpose was to protect
constitutional rights.?% Trunbul|l again detail ed the oppression of the
freednmen, such as the letter from Col onel Thomas in Vicksburg,
M ssi ssippi, that "nearly all the dissatisfaction that nowexi sts anong

t he freednen i s caused by t he abusi ve conduct of thismlitia. .

[It typically woul d] hang sone freedman or search negro houses for

211 REPORT OF THE JOI NT COW TTEE, pt. 3, at 81.
212 Ark. Const., Art. |, 821 (1836); Art. |, 821 (1864).
213 Ark. Const., Art. |, 8§21 (1861).
214 CONG. GLOBE 934 (Feb. 20, 1866).
215 1d. at 936.
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arns. "% Trunbul | appeal ed t o t he power under t he Thi rt eent h Amendnent
to stanmp out the incidents of slavery.?

The proponents of S. 60 t hen sought an override of the President's
veto, but it failed by a vote of 30 to 18, just 2 votes shy of the
necessary two-thirds.?® This | ack of success nooted any need for a
House override vote.

The veto, the first break between President Johnson and the
Congress, began a saga which would culmnate in the unsuccessful
i mpeachnment of the President.?® Republican newspapers, both Radi cal
and Conservative, regretted the veto and unani nously supportedthe
principles of the Freednen's Bureau bill.?20 At |east one state
| egi sl ature, Wsconsin, praised Congress for passing the bill and
decried the veto.??

It was busi ness as usual in the Joint Conmttee. Senator Howard

interrogated Major General Alfred H Terry, who was in command at

216 1d. at 941.
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at 941-42.
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at 943.

219 W REHNQUI ST, GRAND | NQUESTS 204 ff. (1992).

220 B, KENDRI CK, JOURNAL OF THE JO NT COWMM TTEE 236 (1914). See
"The Republican Press on t he Vet o Message, " New York Tri bune, Mar. 3,
1866, at 9, whichreprinted twenty-two editorials fromRepublican
newspapers.

221 House M sc. Docu. No. 64, 39th Cong., 1st Sess. (1866).
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Ri chnond, Virginia, as follows:

Question. Have you reason to believe that the bl acks
possess arns to any extent at the present tinme?

Answer. | have been told that they do. | have received
that information fromcitizens of Virginia, including State
of ficials, who have entreated me to take the arns of t he bl acks
away fromthem

Question. Vho were those officials?

Answer . Sone were nmenbers of the present | egislature. |
have al so been asked to do so by a public neeting heldin one of
the counti es.

Questi on. Have you, in any case, issued orders for
di sarm ng bl acks?

Answer. | have not. 2?2

Respondi ng t o questi ons by Representative E. B. Washbur ne of
Illinois, Lieutenant Colonel H'S. Hall, anofficial with the Freednen's
Bur eau, tol d how Texas Governor Ham | ton aut hori zed arned patrols to
suppress an all eged negro insurrection:

Under pretense of the authority given them they passed
about through the settl enents where negroes were |iving, disarned
them -took everything in the shape of arnms from them-and
frequent!|y robbed t hemof noney, househol d furniture, and anyt hi ng
t hat t hey coul d make of any use to t hensel ves. Conplaints of this
ki nd were very often brought to ny notice by the negroes from
counties too far away for nme to reach. ??

The next day, February 21, Senat or Howard exam ned General Rufus

Saxt on, former assi stant comm ssi oner of the Freednen's Bureau i n Sout h

222 REPORT OF THE JO NT COW TTEE, pt. 2, at 143.
223 1d., pt. 4, at 49-50.
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Carolina. The foll owi ng exchange took pl ace:

Question. Are you aware that the bl acks have arnms to any
consi derabl e extent in South Carolina?

Answer. | believethat a great many of themhave arns, and
| know it to be their earnest desire to procure them

Question. \Whileyouwereincomandthere has any request
been nade to you to disarmthe bl acks?

Answer. | cannot say that any direct request has been nade
tome todisarmthem it woul d not be nmy duty to di sarmthem as
| was not the mlitary conmander, but | have had nmen cone to ny
of fi ce and conpl ai n that t he negroes had arns, and | al so heard
t hat bands of nen cal | ed Regul ators, consi sting of those who were
lately in the rebel service, were going around the country
di sarm ng negroes. | canfurther statethat they desiredneto
sanction aformof contract whi ch woul d deprive t he col ored nen
of their arnms, which I refused to do. The subject was so
i nportant, as | thought, tothe wel fare of the freednen that |
issued a circular on this subject . . . .22

Ceneral Saxton then furnishedthe commtteew th acopy of his
circular, which addressed peonage-|li ke contracts as well as the
fol |l ow ng:

It is reported that in sonme parts of this State, armed
parties are, wi thout proper authority, engagedin seizing all
fire-arnms found i nthe hands of the freednen. Such conduct isin
clear and direct viol ation of their personal rights as guaranteed
by the Constitution of the United States, which declares that "the
ri ght of the peopl e to keep and bear arns shall not be infringed."
The freednen of Sout h Carol i na have shown by t hei r peaceful and
orderly conduct that they can safely betrustedwi th fire-arns,
and t hey need themto kil |l game for sustenance, and to protect
their crops fromdestruction by birds and ani mals. ??®

After asserting that South Carolina whites sought a "di sarnmed and

224 1d., pt. 2, at 219.
225 1d. at 2209.
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def ensel ess” bl ack popul ation, General Saxton further testified:

Question. What woul d be the probabl e effect of such an
effort to disarmthe blacks?

Answer. It woul d subj ect themto t he severest oppression,
and | eave their condition no better than before they were
emanci pated, and i n many respects worse thanit was before. .

Question. Do youthinkthey woul dresist by violence such
an attenpt to disarmthent

Answer. They woul d, provided the United States troops were
not present . . . . But if the governnment protection were
wi t hdrawn, and they were | eft entirely to their former owners, and
this attenmpt to disarmthemwere carried out, | believe there
woul d be an insurrection. 22

VI 1. PERSONAL SECURI TY, PERSONAL LI BERTY, AND
THE CIVIL R GHTS ACT

The first draft of the proposed Fourteenth Anendnent was debat ed
i n the House for three days, begi nning on February 27. Representative
John A. Bi ngham of GChio, its author, argued on its behalf that
previously "thisimortal bill of rights enbodiedinthe Constitution,
rested for its execution and enforcenent hitherto uponthe fidelity of
t he States."?2?7

Representative Robert S. Hal e of New York, al t hough a Republ i can,
saw no need for the anendnent, partly because he apparently interpreted
the existing Bill of Rights to bind not just Congress but al so the

St at es:

226 1d. at 219.
221 CONG. GLOBE 1033-34 (Feb. 26, 1866).

64



The gentleman fromOhio [M. BINGHAM refers us to the fifth
article of the anmendnents to the Constitution as the basis of the
present resol ution, and as the source fromwhi ch he has t aken
substantially the |anguage of that clause of the proposed
amendnent | amconsi dering. Now, what are t hese anendnents to t he
Constitution, nunbered fromone toten, one of whichisthefifth
articleinquestion?. . . They are all restrictions of power.
They constitute the bill of rights, a bill of rights for the
protection of thecitizen, and defining and limtingthe power of
Federal and State | egi slation. They are not matters upon whi ch
| egi sl ati on can be based. They beginw th the propositionthat
"Congress shall make nolaw, " &.; and . . . | mght perhaps claim
t hat here was a sufficient prohibitionagainst thelegislation
sought to be provided for by this anendnent. 2?8

Bi nghamresponded: "The proposition pendi ng before the Houseis
sinply a proposition to armthe Congress . . . with the power to
enforcethis bill of rightsasit stands inthe Constitutiontoday."??
Represent ati ve Frederick E. Wodbri dge of Vernont characterizedthe
sweep of the proposed Fourteenth Arendnent interns of protectinga
broad panoply of rights: "It nerely gives the power to Congress to
enact those laws whichwill givetoacitizenof the United States the
natural rights which necessarily pertain to citizenship."?2®

I nrel ated debate on February 28 on the representati on of the

Sout hern States i n Congress, Senator Janes W Nye of Nevada al so opi ned

2286 | d. at 1064 (Feb. 27, 1866).

229 1d. at 1088 (Feb. 28, 1866). And see further coments of
Bi nghamat 1089 ("t he exi sti ng Amrendnents") and 1094 ("thelawinits
hi ghest sense").

230 1d. at 1088.
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that the Bill of Rights already applied to the States, and that
Congress has power to enforce it against the States. He stated:

I n the enuneration of natural and personal rights to be
protected, the framers of the Constitution apparently specified
everything they couldthink of--"life," "liberty," "property,"”
"freedomof speech," "freedomof the press,” "freedomin the
exerci se of religion,"” "security of person,” &c.; and then, |est
sonet hi ng essential in the specifications should have been
over | ooked, it was provided in the ninth amendnment that "the
enunerationinthe Constitution of certainrights shoul d not be
construed to deny or di sparage ot her rights not enunerated.” This
amendnent conpl eted t he docunent. It | eft no personal or natural
right to beinvaded or i npaired by construction. Al theserights
are established by the fundanental | aw. Congress has no power to
i nvade t hem but is has power "to make all | aws necessary and
proper"” to give themeffective operation, andto restrainthe
respective States frominfracting them

WIIl it be contended, sir, at this day, that any State has

t he power to subvert or inpair the natural and personal rights of

the citizen?

Referring to "the col ored popul ation," Senator Nye conti nued: "As
citizens of the United States they have equal right to protection, and
t o keep and bear arns for sel f-defense. They have | ong cheri shed t he
ideaof liberty. . . ."2%% Nye's comments typify the thought of those
who supported the Fourteenth Amendnent inthat it only confirnmedthe
wi del y-held views that the Bill of Rights already applied to the
St ates, that Congress could enforceit, that bl acks were citizens, and
t hat individuals have a right to keep and bear arns for personal

protection.

| n anot her reference to the concept of the Fourteenth Anendnent

231 1d. at 1072 (Feb. 28, 1866).
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i n the debat e on Sout hern representati on, Senator WlliamM Stewart of
Nevada repeated that the Bill of Rights is binding on the States:

The Constitution of the United States fornms a part of the
constitution of each State, and what is nore, the vital,
soverei gn, and control ling part of the fundanental | awof every
State. Sonetinmes a part of the Union Constitutionis witten out
and ingraftedinformona State constitution by what is call ed
a"bill of rights."” This adds nothingtothe bindingcharacter
of the provisions. Arepetition of these fundanental provisions,
as applicabletoalocality, is nerely incorporating what before,
if I may use the expression, was the politically omiscient and
omi present sovereignty, the national fundanental law. No State
can adopt anything in a State constitution in conflict.?23

Asignificant debateinthe Houseon S. 61, thecivil rights bill,
t ook pl ace on March 1. Representative Janes W I son, Chairnman of the

Judi ciary Conmttee, explainedindetail the neaning of "civil rights

and i mmunities" asusedinthe bill, which alsoprotectedinpart the
related right "to full and equal benefit of all | aws and proceedi ngs
for the security of person and property . . . ."23 Quoting Kent's
Commentaries, Wlsonstated: "I understandcivil rights to be sinply

t he absol ute rights of individuals, such as--'The ri ght of personal
security, theright of personal liberty, andthe right to acquire and
enj oy property.'"23% WI|son added that "we are reducing to statute from

the spirit of the Constitution."?%® By this he apparently neant, in

232 1d. at 1077.
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great part, the Bill of Rights.

Referring further to "the great fundanmental civil rights,”

Representative W1 son pointed out:
Bl ackst one cl assifies them under three articles, as follows:

1. The right of personal security; which, he says,
"Consists inaperson' s legal and uni nterrupted enjoynent of his
life, his linbs, his body, his health, and his reputation.”

2. The right of personal liberty; and this, he says,
"Consi sts inthe power of | oconotion, of changi ng situation, or
novi ng one' s person to what ever pl ace one's own i nclination may
direct, without inprisonnent or restraint, unl ess by due course
of law "

3. The ri ght of personal property; which he defines to be,
"The free use, enjoynent, and di sposal of all his acqui sitions,
wi t hout any control or di m nution, save only by the | awof the
| and. " 236

Bl ackst one al so exam ned the ri ght to have arns as one of "t he

ri ghts of persons.” Inreferringto "the principal absoluterights

whi ch appertain to every Englishman,” Bl ackstone cauti oned:

But in vainwoul dthese rights be decl ared, ascertai ned, and
protected by the dead | etter of thelaws, if the constitution had
provi ded no ot her net hod to secure their actual enjoynment. It
has, therefore, established certain other auxiliary subordi nate
ri ghts of the subject, which serve principally as outworks or
barriers, toprotect and maintaininviolate thethree great and
primary rights, of personal security, personal liberty, and
private property. 2%

Bl ackst one t hen di scussed these "auxiliary subordinate rights,"

including theright to petitionthe governnent, as bei ng anong t he

236 1d. at 1118.
237 1 BLACKSTONE, COMMENTARI ES *140-41 (St. Geo. Tucker ed. 1803).
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nmet hods of securing, protecting, and maintaininginviolate the "prinary
ri ghts of personal security, personal liberty, and private property."”
Bl ackst one expl ai ned about one such right:

The fifth and | ast auxiliary right of the subjects, that | shall
at present nention, is that of having arns for their defence
suitable totheir condition and degree, and such as are al | owed
by law. . . . It is indeed, a public allowance under due
restrictions, of the natural right of resistance and self-
preservation, when the sancti ons of society and | aws are found
insufficient to restrain the violence of oppression.

I nthese several articles consist therights, or, as they
are frequently terned, the liberties of Englishnen. . . . To
vindi cate these rights, when actual |y viol ated or attacked, the
subj ects of England are entitled, inthe first place, to the
regul ar adm nistration and free course of justiceinthe courts
of law, next, totheright of petitioningthe king and parlianent
for redress of grievances; and, lastly, tothe right of havi ng and
using arms for self-preservation and defense. 238
The Freednen's Bureau bill, of course, had declared that the

ri ghts of personal security and personal |iberty included what
Bl ackstone referred to as "the ri ght of havi ng and usi ng arns for self-
preservation and def ense. "23° Senator WI son had t he Second Anrendmnent
partly in mnd when he stated of the federal Constitutionthat "there
is no right enunerated in it by general ternms or by specific
desi gnati on whichis not definitely enbodi edinoneof therights|

have nmenti oned, or results as an i nci dent necessary to conpl et e def ense

238 1 d. at *143-44.
239 | d.
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and enjoynent of the specific right."2¥0 Particularizing this
phi | osophy, the Second Anendnent (like the Bill of Rights) reflected
t he Bl ackst oni an phi |l osophy, includingtheright of having arns as
necessary for personal security, personal |iberty, and personal
property.

Opponents quite agreed. Representative Rogers of NewJersey, a
Denocrat, declaredthat S. 61, thecivil rights bill, "is nothing but
arelic of the Freednmen's Bureau bill . . . ."2¥ The |latter, of
course, had declared explicitly that therights of personal security
and personal liberty included "the constitutional right of bearing
arns." Yet even Rogers heldthat "the rights of nature” i nclude "t he
right of self-defense, theright toprotect our Iives frominvasi on by

others," and that "the great civil rights [are] the privil eges and
immunities created and grantedto citi zens of a country by virtue of
t he sovereign power. . . . "2%

Recogni ti on of the Second Anmendnent as protecting an i ndi vi dual
right was not limted to Radi cal Republicans but was universal.
Represent ati ve Ant hony Thornton (Denocrat of Illinois), whowanted to

bury the bl oody shirt and all ow Sout hern States representation in

Congress, noted in a speech on Reconstruction on March 3:

240 CONG. GLOBE at 1118-19 (Mar. 1, 1866).
241 1d. at 1121.
242 | d. at 1122.
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Inall of the northern States, duringthe war, the privil ege of
the wit of habeas corpus was suspended; freedomof speech was
deni ed; the freedomof the press was abridged; the right to bear
arns was infringed. . . . Qur rights were not thereby destroyed.
They are i nherent. Upon revocation of the proclamation, and a
cessation of the state of things which pronpted these arbitrary
nmeasures, the Constitution and | aws woke fromtheir | ethargy, and
agai n becane our shield and safeguard. 243

On March 5, t he Senat e debat ed t he basi s of representati on, which
becanme 82 of the Fourteenth Amendnent. Senator Samuel Pomeroy of
Kansas, a supporter of the proposed anendnent, stated:

And what are the saf eguards of |iberty under our form of
Governnment ? There are at | east, under our Constitution, three
whi ch are indi spensabl e- -

1. Every man shoul d have a honestead, that is, theright to
acqui re and hol d one, andthe right to be safe and protected in
that citadel of his |ove.

2. He shoul d have theright to bear arnms for t he def ense of
hi msel f and fam |y and his honestead. Andif the cabin door of
t he freedman i s br oken open and the i ntruder enters for purposes

as vil e as were known to sl avery, then shoul d a wel | -1 oaded nusket
be in the hand of the occupant to send the polluted wetch to
anot her world, where his wetchedness will forever remain

conpl ete; and
3. He should have the ballot . . . . 2%
Pomer oy nade several noreinteresting cooments. Hereferredto
"the rights of an i ndividual under the common | awwhen his lifeis
attacked. If | amassaulted by a hi ghwayman, by a man arned and

determned, my first dutyistoresist him andif necessary, use ny

243 |d. at 1168 (Mar. 3, 1866).
244 1d. at 1182 (Mar. 5, 1866).
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arnms al so. " 24

Pomer oy di d not know whet her t he proposed Fourt eent h Amendnent
woul d pass, but relied on the enforcenent cl ause of the Thirteenth
Amendnment :

Sir, what is "appropriate |legislation" on the subject,
nanel y, securingthe freedomof all nen? It can be nothing | ess

t han throw ng about all men the essential safeguards of the

Constitution. The "right to bear arns” i s not plai ner taught or

nore efficient thantheright tocarry ballots. Andif appropriate

legislationwi |l securetheonesocanit alsotheother. Andif
bot h are necessary, and provided for inthe Constituti on as now
amended, why then | et us close the question by congressi onal

| egi sl ation. 246
I n short, Poneroy argued that the Bill of Ri ghts--includingtheright
t o bear arns--coul d be enforced agai nst t he states and per haps private
i ndi vi dual s t hrough the Thirteent h Arendnent. The Fourteent h Amendnent
woul d be passed to buttress this same kind of |egislation.

That sanme day in the Joint Conmttee, Senator Jacob Howard
questi oned Capt ai n Al exander Ket chum assistant to General O O Howard,
concerni ng South Carolina. The witness noted that the freednen as a
general rul e didnot have arns, but renoval of the Freednen's Bureau
woul d subj ect themto oppressive State |l egislationandwuldresult in

arned conflict. The Senator conti nued:

Question. Couldthey do ot herwi se than armt hensel ves to
defend their rights?

245 1d. at 1183.
246 | ¢,
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Answer. No, sir; they would be bound to do it.

Question. Do not you think that in such an exigency it
woul d be i nperative upon these nento armt hensel ves to def end
their rights, andthat it would be cowardly inthemnot todoit?

Answer. Certainly | do. They coul d not do ot herw se t han
organi ze to protect thensel ves. 24

The subj ect then turned to contracts of peonage between t he forner

masters and sl aves. Captain Ketchum not ed:

The planters are di sposed, i n many cases, toinsert intheir
contracts tyrannical provisions, to prevent the negroes from
| eaving the plantation wi thout a witten pass fromthe proprietor;
forbi ddi ngthemto entertain strangers or to havefire-arnms in
t hei r possessi on, even for proper purposes. Acontract submtted
a few days ago for approval stipulated that the freedman, in
addressing the proprietor, should always call him"mster."?48
Senat or Howar d t hen produced a paper which the witness identified

as a nodel contract drafted by a commttee of planters. Under its
ternms, freednen agreed "to keep no poul try, dogs or stock of any ki nd,
except as herei nafter specified; nofirearns or deadly weapons, no
ardent spirits, nor introduce or invite visitors, nor |eave the
prem ses during working hours without the witten consent of the
proprietor or his agent."24

On March 6, President Johnson conmuni cated to the Senate all

reports made si nce Decenber 1, 1865 by t he assi stant conm ssi oners of

247 REPORT OF THE JO NT COW TTEE, pt. 2, at 239.
248 1d. at 240.
249 1d. at 241.
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t he Freednen' s Bureau. ?®® These reports were al so communi cated to t he
House on March 20.2%' The reports are filled with descriptions of
infringements of the right to keep and bear arns.

The reports included a circular promul gated by Assistant
Comm ssi oner for the State of Georgia, Davis Tillson, on Decenber 22,
1865, stating:

Article 2 of the amendnents to the Constitution of the
United States gives the people theright to bear arns, and states
that thisright "shall not beinfringed." Any person, white or
bl ack, may be di sarned i f convi cted of maki ng an i nproper and
danger ous use of weapons; but nomlitary or civil officer hasthe
right or authority to di sarmanycl ass of peopl e, thereby pl aci ng
themat the mercy of others. AlIl nmen, w thout distinction of
color, have the right to keep arns to defend their hones,
famlies, or thensel ves. 2%

Anmong accounts of "outrages conm tted upon col ored persons in
Kent ucky"?%® were the foll ow ng:

Lew s Dandy, (col ored,) of Lexington, states, under oath,

t hat on January 17, 1866, he had an enpty pi stol whi ch he wi shed
tosell; showedit to a nunber of different persons, one of whom
of fered hi mfive dol |l ars. The pistol being worth doubl e that, he
refusedtotakeit. This man then arrested him under the | aws
of Kentucky; was kept inprisonall night, andinthe norningthe
negr o was brought before a magi strate. The pistol was givento
t he conpl ai nant, and t he negro was fined five doll ars and costs,
maki ng $15. 90.

250 Ex. Doc. No. 27, Senate, 39th Cong., 1st Sess., at 1 (1866).

251 Ex. Doc. No. 70, House of Representatives, 39th Cong., 1st
Sess., at 1 (1866).

252 1d. at 65 (enphasis in original).
253 | d. at 203.
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Ar st ead Fow er, (col ored,) of Lexington, states, under
oat h, that he owns a house and l ot in Lexington. . . . That on
t he 29t h day of January, 1866, an of fi cer entered hi s house and
t ook an unl oaded pi stol. He was taken before a magi strate and
fined five doll ars, besides nine dollars costs, and t he pi st ol
given to the man. 2%

Assi st ant Conmmi ssioner Cinton B. Fisk wote that, in Kentucky,
“"the civil |aw prohibits the colored man from bearing arns, "?2%

their arnms are taken fromthemby the civil authorities, and

confiscated for benefit of the Commonwealth. . . . Thus, the
ri ght of the people to keep and bear arnms as provided in the
Constitution is infringed . . . .2

Fi sk' s report further noted that "the town marshal takes all arns
fromreturned colored soldiers, and is very pronpt in shooting the
bl acks whenever an opportunity occurs."?” As a result, outlaws
t hroughout the State "nake brutal attacks and rai ds upon the freednen,
who are defensel ess, for thecivil [ aw of ficers di sarmthe col ored nan
and hand him over to armed marauders. " 28

A report of Assistant Comm ssioner Wager Swayne fromAl abama
descri bed the abuses committed by mlitia and speci al const abl es,
addi ng that "the weaker portion of the comunity should not be

forbid[den] to carry arms, when the stronger do so as a rul e of

254 1d. at 205-06 (enphasis in original).
255 1d. at 233.
256 | d. at 236.
257 | d. at 238.
258 1d. at 239.
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custom "2 The followi ng was al so reported:

det ai

It seens, in certain nei ghborhoods, a conpany of nen, on the ni ght
before Chri st mas, under al |l eged orders fromt he col onel of the
county mlitia, went frompl ace to pl ace, broke open negro houses
and searched t heir trunks, boxes, &c., under pretence of taking
away fire-arns, fearing as they said, aninsurrection. Strange
to say, that these so-called mlitianmen took the darkest nights
for their purpose; often demanded noney of t he negroes, and t ook
not only fire-arnms, but whatever their fancy or avari ce desired.
I ntwo i nst ances negroes were taken as gui des fromone pl antati on
t o anot her, and when the party reached t he woods t he gui des were
nost cruelly beaten.

| really believethe true object of these nightly raids was,
not the fear of aninsurrection, but tointimdate and conpel the
bl acks to enter into contract. 260

In yet another report by Swayne, the follow ng incident was
| ed:

Two nen wer e arrested near here one day | ast week, who were
robbi ng and di sar mi ng negr oes upon t he hi ghway. The arrests were
made by the provost marshal's forces. The nen represented
thenmselves asinthemlitary service, and acting by nmy order.
They aft erwar ds st at ed, what was probabl e true, that they bel onged
to the Macon county mlitia.?6

Swayne expected to place the mlitianmen on trial. He added:

It isfurther desiredto convincethelocal mlitiathat stealing
cl ot hing, pistols, and noney, under guise of "disarm ng the
negroes," or stealing pistolsonly, isrobbery, andwll be so
dealt with, according to the neans we have. There nust be "no
di stinctionof color" intheright tocarry arns, any nore t han
in any other right. 262

29 1d. at 291.
260 1d. at 292.
261 1d. at 297.
262 1d. at 297.
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On March 7, Representative Thomas D. Elliot reintroduced the
Freednmen's Bureau bill, whichwas referredto the Sel ect Commttee on
Freednen, 23 of which Elli ot was chairman. As wi || be seen, this bil
had a nore refined fornul ati on of the ri ghts of personal security and
personal liberty than the civil rights bill, which had just been
debated on the 1st, as well as explicit recognition of "the
constitutional right to bear arns."2%* The debates onthe civil rights
bill which quoted Blackstone's |anguage in detail apparently
contributedto the nore advanced draft smanshi p i nthe Freednmen' s Bureau
bill.

The civil rights bill was debated on March 8 and 9.
Representative John M Broonal | of Pennsylvaniaidentified"therights
and immunities of citizens" as includingrights inthe text of the
Constitutionas well asthe Bill of Rights, such as thewit of habeas
corpus and the right of petition.?26

Representative Henry J. Raynond of New York, the editor of theNew
York Ti mes and a nenber of the Joint Comnmttee, proposed an anendnent
tothe bill declaring that all person borninthe United States are

"citizens of the United States, and entitled to all rights and

263 CONG. GLOBE at 1238 (Mar. 7, 1866).
264 CONG. GLOBE at 3412 (June 26, 1866).
265 | d. at 1263 (Mar. 8, 1866).
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privileges as such."266 This forrmulationis simlar to what would
beconme the citi zenshi p cl ause of the Fourteenth Anendnent. Raynond
expl ai ned:

Sir, theright of citizenship involves everything el se.

Make t he colored man a citi zen of the United States and he has
every right which youor | have as citi zens of the United States

under the |l aws and constitution of the United States. . . . He has
defined status; he has a country and a hone; a right to defend
hi msel f and his wi fe and children; aright to bear arnms . . . . %7

Thus, the right of citizenship, in and of itself, would protect a
person fromState deprivationin his or her right of self defense and
of keepi ng and bearing arns.

Raynmond was no Radi cal . He was skeptical of sone of the horror
stories printed inthe newspapers and el sewhere about the Sout h. 268
Nonet hel ess, he was solidly in support of the rights of freednen and of
all citizens.

Ther e ensued a debat e spurred by t he argunent of Representative
Martin R Thayer of Pennsyl vani a t hat Congress al ready coul d enforce
the first el even anendnent s agai nst the States. Representative M chael

C. Kerr, a Denocrat fromlndiana, quotingBarron v. Baltinore (1833), 2%°

found t hose amendnents to be limtations only on t he power of Congress.

266 1d. at 1266.
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Thayer responded: " O what val ue are t hose guarantees i f you deny al |
power on the part of the Congress of the United States to execute and
enforce then?"?° Thayer may have been on shaky constitutional ground,
but his argument exhibits the intent of what would becone the
Fourteenth Amendnent.

Ther e was a di scussi on about the nmeaninginthecivil rights bill
of "all | aws and proceedi ngs for the security of person and property."”
Representative James Wl son of lowa, Chairman of the Judiciary
Committee, had this to say about theright totestify, whichthe bl ack
codes deni ed:

| place the power of Congress to secure to these citizens the
right totestifyinthe courts uponthe sanme basis exactly that
| place the power of Congress to provide protection for the
fundamental rights of the citizencomonly calledcivil rights,
sothat if the presence of acitizeninthe witness box of a court
IS necessary to protect his personal liberty, his personal
security, hisright toproperty, he shall not be deprived of that
protection by a State |l awdecl ari ng that hi s nouth shall be seal ed
and that he shall not be a witness in that court.?™?

This is the sane expl anation set forth both by Bl ackst one and t he
aut hors of the Freednen' s Bureau Act regarding theright to keep and
bear arnms, because it too was necessary to guarantee personal |iberty
and personal security.

Congr essman John Bi nghamsupport ed enact nent of the pendi ng ci vi l

rights bill becauseit would "enforceinitsletter andits spirit the

270 CONG. GLOBE at 1270 (Mar. 8, 1866).
2rl1d., App., at 157 (Mar. 8, 1866) (enphasis added).
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bill of rights as enmbodi edinthat Constitution."?’2 He statedthat
"theterm'civil rights' asusedinthis bill does include and enbrace
every right that pertains to the citizen as such."?"3
Bi ngham s poi nt was that by virtue of being acitizen, oneis
guaranteed every right in the Bill of Ri ghts and el sewhere:
The termcivil rights includes every right that pertainstothe
citizen under the Constitution, |aws, and Governnment of this
country. The term"citizen" has had a definite nmeani ng anong
publicists ever since the days of Aristotle.?™
In the Politics andin other witings well fam liar to nineteenth-
century Americans, Aristotle had postul ated that true citizenship

included the right to possess arns, and that that those who are

deprived of arns are oppressed by arned tyrants. 2’

Bi nghamt hen quoted 81 of thecivil rightsbill, includingits
provi sion concerning the "full and equal benefit of all |aws and
proceedi ngs for the security of person and property . . . ."?2® He

reiterated his support for "amendi ng t he Constitution of the United

St at es, expressly prohibitingthe States fromany such abuse of power

272 CONG. GLOBE at 1291 (Mar. 9, 1866).
273 | (.
274 1 d. at 1291.

2’5 ARI STOTLE, POLITICS 68, 71, 79, 136, 142, 218 (transl. T.A
Sinclair, 1962); AR STOTLE, ATHENI AN CONSTI TUTI ON 43-47 (transl. H.
Rackman, 1935).
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in the future."?27

Bi nghamexpl ai ned t hat "t he sevent h and ei ght h secti ons of the
Freedmen' s Bureau bi |l enunerate the same rights and all the rights and
privileges that are enuneratedinthe first sectionof this[the Gvil
Rights] bill. . . ."2® Bi nghamthen quoted the seventh secti on of the
Freednmen' s Bureau bill, which provi ded that all persons, including
negroes, shall "have full and equal benefit of all | aws and proceedi ngs

for the security of person and estate, includingthe constitutional

right of bearingarns . . . ."27° Bingham"woul d armCongress with t he
power to. . . punishall violations by State O ficers of the bill of
rights . . . ."280 |ndrafting the first section of the Fourteenth

Amendrent , Bi nghamt hus sought to protect the same rights, privil eges,
and i mrunities.
On March 9 in the Joint Conmttee, Representative George S.
Bout wel | of Massachusetts exam ned Brevet Maj or General Wager Swayne,
who was in charge of the Freednen's Bureau in Al abama. Swayne
descri bed conditions there in part as foll ows:
Before Christmas apprehensions were quite generally

expressed t hat t he di sappoi nt mrent of t he negroes at not receiving
| ands woul d produce out br eaks and per haps a general insurrection.
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This created a certain denmand for mlitia organi zations, and here
and there over the State mlitia conpani es were forned. There was
found to be a deficiency of arns of any one pattern, although
nearly every maninthe State carries arns of sone ki nd. Sone of
t hese conpani es undertook to patrol their vicinities. Qhers of
t hemwere ordered to di sarmt he freednen, and undert ook to search
intheir houses for this purpose. It is proper to say that no
order aut hori zi ng the di sarm ng of freednen was i ssued fromt he
executive office, andthat abill for the di sarm ng of freednen
was defeatedinthe |l egislature. Attenpts to dothis, however,
wer e made, and i nduced outrages and pl under, | aw ess nen t aki ng
advant age of authority obtai ned through these organi zati ons for
t hat purpose. 281

Swayne did not interveneinitially. Later, however, he deci ded
to protect Second Anendnent rights:
But when, shortly after New Year, an order of the sane ki nd cane
to my know edge, | made public nmy determ nationto nmaintainthe
ri ght of the negroto keep and to bear arns, and nmy di sposition
to send an arned force i nt o any nei ghbor hood i n whi ch that right
shoul d be systematically interferedwith. This produced aquite
gener al excitenent and a good deal of abuse, but was nevert hel ess
general |l y recogni zed. | think there were fewinstances i n which
it wasinterferedw th after NewYear, and that t here have been
sincethenfewmlitiaorganizations in any degree of cohesi on or
ef ficiency. ?®
According to the testi nony on March 10 gi ven by Captain J. H.
Matt hews, of ficer of the coloredinfantry and subconm ssi oner of the
Freednmen' s Bureau, asimlar situationexistedinMssissippi. In
response t o questi ons by Representative Boutwel| on March 10, Matt hews
descri bed howm litiamen, sonetinmes with their faces bl ackened, woul d

patrol the country, fl oggi ng and m streati ng freednen and, at ti nes,

281 JOURNAL OF THE JO NT COW TTEE, pt. 3, at 140.
282 | ¢,
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Uni on nen. The follow ng exchange took pl ace:

Answer. About Christmas and New Year it was said there
woul d be an i nsurrection, and orders were i ssued by t he gover nor
of the State to disarmthe freednen.

Question. Was that order executed?

Answer. Yes, sir; andnostly by themlitia. Andit was in
t he execution, or pretended execution, of that order, that the
nost of those outrages were commtted.

Question. Havethe United States authoritiesinterferedin
that district to prevent the di sarm ng of the negroes, or was it
conpleted so far as the mlitia chose to do it?

Answer. | think the United States authorities took no
measur es against it. 28

I n m d-March a controver sy erupt ed concerni ng t he proceedi ngs of
t he Joint Conmttee. The House passed aresolutionto print, for House
menbers, 25,000 extra copi es of the testi nony beforethe commttee. %
The Senate, after rancorous debate, deci ded on 10,000 copies for its
nenbers. 2% Senator Garrett Davis of Kentucky attacked the testinony as
grossly exaggerated. It seems that CGeneral Fisk, head of the
Freednen' s Bureau i n Kent ucky, had al | eged a maj or i nci dent i nvol vi ng
t he mal i ci ous woundi ng of several bl ack soldiers.? Acommttee of the

Kent ucky | egi sl ature, upon investigation, found sonme m streat nment, but

283 1d. at 142.

284 1d. at 1368 (Mar. 13, 1866).

285 1d. at 1407, 1413 (Mar. 15, 1866).
286 1d. at 1407.
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little actual violence. An Arny officer infornedthat commttee of
the follow ng interesting incident: "A negro, in United States
uni form stated to hi mthat he had been beat en by a party of unknown
men, who nmet himin the road at night, in Nicholas county, for
adm tting that he had a pi stol at hone. "2 Two nenmbers of the Joi nt
Commi ttee defended the credibility of the witness who had testified. 2%®
Meanwhi | e, t he proposed Reconstruction policy continuedto be
debated in earnest. On March 24, Representative Leonard Myers of
Pennsyl vaniareferredto "Al abama, . . whose aristocratic and anti -
republican |aws, alnost reenacting slavery, anong other harsh
inflictions inpose an inprisonnent of three nonths and a fine of
$100. 00 upon any one owning fire-arms . . . ."289 To overturn such
conditions, Myers recommended the follow ng inperatives:
1. That nolawof any State lately ininsurrection shall
i npose by indirection a servitude which the Constitution now
f or bi ds.
2. That each State shall provide for equality before the
| aw, equal protectiontolife, liberty, and property, equal right
to sue and be sued, to inherit, make contracts, and give

testi nony. 2%

Quoting the Republican-Form of-Governnent Clause of the

287 | d. at 1408.
288 1d. at 1411.
289 |d. at 1621 (Mar. 24, 1866).
20 | d. at 1622.
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Constitution, Article |V, 84,2 Representati ve Roswel | Hart of New York
stated nonents | ater: "The Constitution clearly describes that to be
a republican formof governnment for whichit was expressly framed. A
government . . . where theright of the peopleto keep and bear arns
shall not be infringed . . . ."2°2 Hart al so nentioned freedom of
religion, search and sei zure, and due process. He asserted the duty of
the United States to guarantee that the States, especially in the
Sout h, have such a formof governnent. 2% Hart buttressed hi s speech
with quotes fromtestinony before the Joint Commttee. 2%

The civil rights bill passed both houses, ?®®> but on March 27
Pr esi dent Johnson surprised everyone by sendi ng a vet o nessage to t he
Senate.?°® The override debate in the Senate took place on Apri

During that debate, Senator Lyman Trunbul | nade an el oquent speech

291 Article IV, 84, of the United States Constitution provi

The United States shall guarantee to every State inthis
Uni on a Republ i can For mof Government, and shal | protect each of
t hemagai nst | nvasi on; and on Application of the Legislature, or
of the Executive (when the Legi sl ature cannot be convened) agai nst
donmestic Viol ence.

292 CONG. GLOBE 1629 (Mar. 24, 1866).
293 | d.
294 | .

295 1d. at 606 (Feb. 2, 1866) (Senate); 1367 (Mar. 13, 1866)
(House).

296 1d. at 1679 (Mar. 27, 1866).
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indefense of the bill. Trunbull argued that every citizen has certain
ri ghts whi ch may be characteri zed as "those i nherent, fundanent al
rights which belongtofreecitizens or freenmeninall countries, such
as therights enunmeratedinthisbill . . . ."% Trunmbull quoted from

Kent's Commentaries as foll ows:

The absol ute rights of individuals may be resol ved into the
ri ght of personal security, theright of personal |iberty, andthe
right to acquire and enjoy property. These rights have been
justly consi dered, and frequently decl ared, by the people of this
country to be natural, inherent, and inalienable.?%

Of course, these were the sane rights generally recitedinthe
civil rights bill, and explicitly expounded on both i n Bl ackst one and
inthe Freedmen's Bureau bill as including the right to have arns.
| ndeed, Trunbul | "s further quotati on fromKent specifically states that
t he existence of these rights neans that one may protect them

The privil eges and i mmuni ti es conceded by the Constitution
of the Untied Statesto citizens of the several States were to be
confined to those which were, intheir nature, fundanental, and
bel onged of right tothecitizens of all free Governnents. Such
aretherights of protectionof lifeandliberty, andto acquire

and enj oy property. 2%

On April 6, 1866, the Senate voted to overri de President Johnson's

veto of the Givil Rights bill.30 An editorial published inthe New

297 1d. at 1757 (Apr. 4, 1866).

298

o

299

o

300

at 1809 (Apr. 6, 1866).
86



York Evening Post on the override vote illustrates the public

under st andi ng of Congressional intent as expressedin the debates. It
referredto "the m schiefs for whichthe Civil Rights bill seeks to
provide a renmedy . . .--that there will be no obstruction to the
acqui renment of real estate by colored nmen, no attenpts to prevent their
hol di ng publ i c assenblies, freely di scussi ng the questi on of their own
di sabilities, keeping fire-arns . . . ."31 On the page facing that
argunent for enforcenent of First and Second Amrendnent ri ghts agai nst
t he St at es was a prom nent adverti senent for Remngton rifles, nmuskets,
"pocket and belt revol vers," and other arns, with the adnonition: "In
t hese days of housebr eaki ng and robbery every house, store, bank and
of fi ce should have one of Rem ngton's revolvers. "302

The same day as the override debate, in the Joint Conmttee
Senat or Howard exam ned Brevet Lieutenant Col onel WH. H Beadle,
superi nt endent of the Freednmen's Bureau in North Carolina. Beadle
testified of police abuses in Wl mngton, North Carolina. In one
i nstance, two policenen knocked out a small bl ack woman wi t h cl ubs.
The type of cl ub used was "18 or 20 i nches | ong soneti nes, such as boys

use to play base ball with, with which you m ght knock a man's brain

301"The Civil Rights Bill inthe Senate,"” New York Eveni ng Post,
Apr. 7, 1866, at 2, col. 1.

302 1d. at 3, col. 10. In fact, the New York police were seen as
bei ng "enployed in the service of the wealthy and prosperous
corporations” whilecrime was ranpant. 1d., Apr. 16, 1866, at 2, col.
2, and way 10, 1866, at 2, col. 4.
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out at one blow." The police clainmed self defense.3® |n another

i nci dent :

A negro man was so beaten by t hese policenen that we had to t ake
hi mto our hospital for treatnment. These things are generally at
the night-tinme. . . . The statenment of the policenmanis enough.
| found usual ly t he of fence charged was slight, asinthis case,
only suspicion that he had fired a pistol in the night tine.
Not hi ng of that was proven, and the crim nal was held for
resisting an officer of thelaw There are nunerous cases of this
kind in the city and country. 304

As usual , Senator Howard asked a questionrelated to the Second

Anendnent :
Question. Have the blacks arns?

Answer. Yes, sir; tosone extent. They tryto prevent it,
(the whites do,) but cannot. Sone of the | ocal police have been
gui l ty of great abuses by pretending to have authority to di sarm
t he col ored peopl e. They go i n squads and sear ch houses and si ze
arns. These raids are nmade often by young nmen who have no
particular interest inhiredandtrusty | abor, sone of thembeing
menbers of the police and others not. The tour of pretended duty
oftenturnedinto aspree. Houses of col ored nen have been broken
open, beds torn apart and t hrown about the fl oor, and even trunks
opened and noney t aken. Agreat vari ety of such of fenses have

been comm tted by the | ocal police or mad young nen, nenbers of
i t. 305

Representative WIIliamLaw ence of Chi o made t he sanme ar gunent s
inthe House override debate on April 7 as Trunbull had made in t he
Senate. After quoting the sane passage fromKent on the rights of

personal security and personal |iberty, Lawence expl ai ned:

303 REPORT OF THE JO NT COW TTEE, pt. 2, at 271-72.

304 | d,
305 | d. at 272.
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It has never been deemed necessary to enact in any
constitutionor lawthat citizens should havetheright tolife
or liberty or theright toacquire property. Theserights are
recogni zed by the Constitution as existing anterior to and
i ndependently of all laws and all constitutions.

W t hout further authority | may assune, then, that there are
certain absoluterights which pertainto every citizen, which are
i nherent, and of which a State cannot constitutionally deprive
him But not only are these rights i nherent and i ndestructi bl e,
but the nmeans whereby they may be possessed and enjoyed are
equal ly so. 306
The above expresses the Republicanworldviewthat therightsto

lifeandliberty areinherent and coul d not be infringed by a State,
and that the right to have nmeans for protection of these rights--such
as arns--are also inherent. Law ence expl ai ned:

Every citizen, therefore, has the absoluteright tolive,
the right of personal security, personal liberty, and the right
to acquire and enj oy property. . . . As necessary incidents of
t hese absolute rights, there are others, astheright . . . to
share the benefit of laws for the security of person and
property. 307
As reasons for the necessity of the bill, Lawence quoted the

testi nony of Maj or General Alfred H Terry before the Joint Conmttee,
t hat Terry had been entreated by Virginia State officers, including
menbers of the |l egislature, "to take the arnms of the bl acks away from

them" Terry had refused to disarmthe freednen. 308

Representative Si dney d arke of Kansas angrily referred to an 1866

306 CONG, GLOBE at 1833 (Apr. 7, 1866).
307 | d,
08 | d. at 1834.
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Al abama | aw providing "that it shall not be | awful for any freedman,
mul atto, or free person of color inthis State, to own firearns, or
carry about hi s person a pi stol or ot her deadl y weapon. "3%° Thi s sane
statute made it unlawful "to sell, give, or lend fire-arns or
amuni ti on of any descri pti on what ever, to any freednman, free negro, or
mulatto. . . ."39 darke attacked M ssi ssi ppi, "whose rebel mlitia,
upon t he sei zure of the arns of bl ack Uni on sol di ers, appropriatedthe
same to their own use."31 He continued:

Sir, I findinthe Constitution of the United States an

article whichdeclares that "the right of the peopleto keep

and bear arns shall not be infringed." For nyself, | shall

i nsi st that the reconstructed rebel s of M ssi ssi ppi respect

the Constitution in their local laws . . . .32
Inenotionally referringtothe di sarmanent of forner bl ack sol di ers,
Cl ar ke added:

Nearly every white manin that State that coul d bear arns

was inthe rebel ranks. Nearly all of their abl e-bodied

col ored nmen who coul d reach our |Iines enlisted under the old
flag. Many of these brave defenders of the nation paid for

the arms with which they went to battle. . . . The
"reconstructed"” State authorities of M ssissippi were
allowed to rob and di sarm our veteran soldiers. . . .38

Thus, O arke presupposed a constitutional right to keep privately held

39 1d. at 1838.

310

o

311

o

312

o

313

at 1839.
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arns for protection against oppressive state mlitia.

By April 9, both Houses had overri dden Presi dent Johnson's veto
by the requisite two-thirds vote, and the Civil Rights Act becane
| aw. 3% As enacted, 81 of the Civil Rights Act of 1866 provided:

"[Clitizens, of every race and color, without regard to any
previ ous condition of slavery or involuntary servitude, :
shal | have the sane right, inevery State and Territory inthe
United States, to nmake and enforce contracts, to sue, be parti es,
and gi ve evi dence, toinherit, purchase, | ease, sell, hold, and
convey real and personal property, and tofull and equal benefit
of all laws and proceedings for the security of person and
property, as is enjoyed by white citizens. . . .31

VITIT. NO STATE SHALL ABRI DGE, DEPRI VE, OR DENY:
THE PASSAGE OF THE FOURTEENTH AMENDMENT

I n asecret neeting of the Joint Committee on April 21, Thaddeus
St evens proposed a pl an of Reconstruction, whi ch he stated he had not
drafted. 36 81 of the proposal stated: "No discrimnationshall be
made by any state, nor by the United States, astothecivil rights of
per sons because of race, col or, or previous condition of servitude. "3
That | anguage had been subm tted to St evens by Robert Dol e Onen, an ex-

Represent ati ve and f anous ref or er, 3 who was a strong supporter of the

314 | d. at 1861 (Apr. 9, 1866).
315 14 sStat. 27 (enphasi s added).

316 JOURNAL OF THE JOI NT COW TTEE at 83. For a study of voting
patterns in the commttee, see E. MALTZ, CIVIL RIGHTS, THE
CONSTI TUTI ON, AND CONGRESS, 1863-1869, at 82-92 (1990).

317 JOURNAL OF THE JO NT COWM TTEE at 83.
318 1d. at 295-303.
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individual's right to keep and bear arns. 31°

Equal i ty was necessary but not sufficient for John Bi ngham who
noved to add the foll owi ng: "nor shall any state deny t o any person
withinits jurisdictionthe equal protection of the |l aws, nor take
private property for public use without just conpensation."320 The
first phrase woul d becone t he equal protection clause of the Fourteenth
Amendnent . Since Stevens' proposal already had prohibited
di scrim nation, Bingham s "equal protection” was nore than nere
equality--it was equal protection of rights, not equal deprivation of
rights. |Indeed, equal protection of "the |laws" m ght well have
i ncluded, inBinghams mind, theBill of Rights. The second phrase in
Bi ngham s proposal , the "takings" cl ause of the Fifth Arendnent, m ght
have beenintendedto state explicitly only one of the Bill of Rights
guarantees to be protected. This was simlar to the usage in the
Freedmen' s Bureau bill of recitation of the constitutional right to

bear arns, nention of whi ch was not i ntended to precl ude protection of

319 Onen had been t he | eadi ng advocat e of civil rights (including
worren' s rights) at the I ndiana constitutional convention of 1850, where
he had advocat ed the ri ght of "carryi ng of weapons, " addi ng: "For if
it were decl ared by Constitutional provisionthat the peopl e should
have the ri ght to bear arns, no |l awof the Legi sl ature coul d t ake away
t hat right." REPORT OF THE DEBATES AND PROCEEDI NGS OF THE CONVENTI ON
OF THE REVI SI ON OF THE CONSTI TUTI ON OF THE STATE OF | NDI ANA 1385
(1850). InaU S Senate-comm ssionedreport, Oven had witten: "The
nost prized of personal rights is the right of self-defense.” R
OVWENS, THE WRONG OF SLAVERY 111-12 (1864).

320 JOURNAL OF THE JO NT COWMM TTEE at 85.
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ot her guar ant ees.

Bi ngham s anendnent was not successful, but the5to 7 vote was
nonparti san. Denocrats Reverdy Johnson and Andrew Rogers voted with
Bi nghamand Stevens i n favor. 32! Stevens' origi nal proposal was t hen
adopt ed. 22 However, Bi nghamcane back wi t h anot her proposal for a
separate section, whichten nenbers of the conm ttee (even Johnson)
approved: "No state shall nake or enforce any | awwhi ch shal | abri dge
the privileges or imunities of citizens of the United States; nor
shal | any state deprive any personof life, |iberty or property wi thout
due process of | aw, nor deny to any personwithinits jurisdictionthe
equal protectionof thelaws."32 Wththe inclusionof the "born or
nat uralized" citizenship clause, this woul d becone 81 of the Fourteenth
Amendnent absent. The committee al so approved the enforcenent
cl ause. 324

Aweek | ater, on April 28, Bi nghamnoved, and the Joint Conmttee
voted, to delete Stevens' draft prohibitingrace discrimnationasto
civil rights, andtoinsert Bingham s draft guaranteei ng privil eges and

i mmuni ties, due process, and equal protection. This | anguage becane 81

321 | d,
322 | (.
323 1d. at 87.
324 1d. at 88.
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of the proposed constitutional anmendnent.3?® Stevens hi nsel f vot ed
affirmatively, while Howard want ed t o keep bot h. 3% The comm ttee al so
voted torequirethat Southern States ratify the anendnment as a price
of readm ssionintothe Union.3%7’ Finally, thecommittee decidedto
report to Congress ajoint resolution proposingthe constitutional
amendnent, andtolift the veil of secrecy to notify the newspapers of
t he proposal .3 The work of the Joint Conm ttee was nowover for all
practical purposes.

Attention in Congress focused on t he proposed Fourt eent h Amendnent
and t he second Freednen' s Bureau bill. Three nont hs had passed si nce
t he House had considered afirst draft of the constitutional anendnent.
On April 30, Thaddeus St evens, the House | eader and | eader of the House
del egation to the Joint Conmttee, reported to the House a joint
resol ution proposing the constitutional anendnent. 81 was t he Bi ngham
proposal , which stated: "No State shall nmake or enforce any | awwhi ch
shal | abridge the privileges or inmmunities of citizens of the United
States; nor shall any State deprive any personof life, liberty, or

property wi t hout due process of | aw, nor deny to any personwithinits

325 1d. at 106.

326 | .

327 1d. at 106, 110.
328 | d. at 114-15.
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jurisdiction the equal protection of the |aws."32° Stevens al so
introduced a bill fromthe Joint Comm ttee that when the constitutional
amendnent becane effective, Southern States would be readmttedinto
the Uniononlyif they wouldratify the amendment and conformtheir
constitutions and | aws thereto. 3%

On May 8, a report fromthe President witten by Benjamn C
Truman on t he condi ti on of t he Sout hern peopl e was read i n, and ordered
to be printed by, the Senate. Trunman recalled the fear of a bl ack
insurrection in late 1865 and early 1866, commenti ng:

I n consequence of this there were extensive seizures of arns and
anmmuni ti on, which the negroes had foolishly collected, and stri ct
precauti ons were taken to avoid any outbreak. Pistols, old
musket s, and shot guns were t aken away from t hemas such weapons
woul d be wrested fromt he hands of | unatics. Sincethe holidays,
however, there has been a great i nprovenent inthis matter; nany
of the whites appear to be ashamed of their forner distrust, and
t he negroes are sel domnol ested nowin carrying the fire-arns of
whi ch t hey make such a vai n di spl ay. | n one way or anot her they
have procured great nunbers of ol d arnmy nuskets and revol vers,
particularly in Texas, and | have, ina fewinstances, been anused
at the vigor and audacity wi th whi ch t hey have enpl oyed t hemto
prot ect t hensel ves agai nst t he robbers and nurderers that infest
that State. 33!

Thi s suggest s t hat nany bl acks outwardl y exhi bited thei r perceived
entitlenment totheright to keep and bear arns, to the di smay of whites

who wer e unconfortablewithallowingthisliberty torecent slaves.

329 CONG. GLOBE at 2286 (Apr. 30, 1866).
330 | .

331 Ex. Doc. No. 43, U.S. Senate, 39th Cong., 1st Sess., at 8
(1866) .
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Truman's choi ce of works conbi nes a grai n of white paternalismw th
recognition of the utility of the right for |awful protection.

When what woul d becone t he Fourt eent h Anendnent was debated in the
House on May 8 through 10, Thaddeus Stevens remarked that its
pr ovi si ons

are al| asserted, in sone formor another, in our DECLARATI ON or

organic law. But the Constitutionlimts only the action of

Congress, andis not alimtationonthe States. This Anendnent

supplies that defect, and al |l ows Congress to correct the unj ust

| egislation of the States . . . .3%

Representative Martin R Thayer of Pennsylvania statedthat "it
sinply bringsintothe Constitutionwhat isfoundinthebill of rights
of every State,"” andthat "it is but incorporatinginthe Constitution
of the United States the principleof thecivil rights bill which has
| ately beconme a law . . . ."33

The broad character of the amendnent pronpted this objection by
Representati ve AndrewJ. Rogers (Denocrat of NewJersey): "Wat are
privileges andinmunities? Wy, sir, all therights we have under the
| aw of the country are enbraced under the definition of citizenship."3

Represent ati ve Bi nghamaverred t hat t he anendnent woul d protect "t he

privileges andimmunities of all thecitizens of the Republic and the

382 CONG. GLOBE at 2459 (May 8, 1866).
383 | d. at 2465 (May 8, 1866).
33 |d. at 2539 (May 10, 1866).
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i nbornrights of every personwithinitsjurisdiction. . . ."3% He
added that it woul d furnish arenedy agai nst state i njustices, such as
infliction of cruel and unusual punishnent.3% By stating as an
exanpl e t hat Ei ght h Anendnent vi ol ati ons woul d be prohi bi ted, Bi ngham
i ndicated that the Fourteenth Anendment would also prohibit
deprivations of any of therights recognizedintherest of the Bill of
Ri ght s. 337

The proposed Fourt eent h Anendnent passed t he House on May 10. 338

The New York Evening Post remarked: "The first section nmerely

reasserts the Civil Ri ghts Act."3® That act had been percei ved by t he
sane paper as protecting "public assenblies" and "keepi ng firearns, "3%
i.e., the rights set forth in the First and Second Amendnents.
At the Joint Committee on May 18, under questi oni ng by Senat or
Howard, T.J. Mackay, an ex-Confederate who had assisted in the

surrender of arns tothe Northern arny, 3# stated that "a mpjority of

3% 1d. at 2542.
3% 1 d. at 2542-43.

37 H. FLACK, THE ADOPTI ON OF THE FOURTEENTH AMENDMENT 80 (1908) .

338 CONG. GLOBE at 2545 (May 10, 1866).

339 New York Evening Post, May 11, 1866, at 2, col. 1.
340 1d., Apr. 7, 1866, at 2, col. 1.

341 REPORT OF THE JOI NT COWM TTEE, pt. 4, at 150,
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[the freednen] are arned, and entitl ed to bear arns under the existing
| aws of the southern States."3? That statenent was accurate for Texas,
whi ch passed no bl ack code provi sion for di sarm ng freednen, but was
i naccurate for sonme Southern States.

On May 22, Representative Eliot, on behal f of the sel ect commttee
on freednen's affairs, reported the second Freednen's Bureau bill, 343
whi ch woul d becone H. R 613. The Republ i cans were not goi ng to accept
defeat inthe aftermath of the failure, by aslimmargin, tooverride
Presi dent Johnson's veto. The reintroduced bill, as before, explicitly
recogni zed and guar ant eed "t he constitutional right to bear arns. "3
As not ed, John Bi ngham aut hor of 81 of the Fourteenth Arendnent, was
a menber of the Select Commttee which had drafted this bill

The need for recognition of thisright to have arns persi st ed.
That sane day the President transmtted areport tothe House--which
duly referredit tothe Joint Conmttee the next day--on provisionsin
Sout hern State | aws concerni ng freednen. The report included bl ack
code provi sions prohibiting possessionof firearns by freednen. The

South Carolinacrimnal | aws approved on Decenber 19, 1865, i ncl uded

342 |d. at 160. Mackay also visited the Indian Territory, and
found the Indians of the Five Nations to be armed with rifles and
shot guns, al t hough tri bes whi ch had not been part of the Confederate
war effort still used tomahawks, bows and arrows. 1d. at 163.

343 CONG, GLOBE at 2743 (May 22, 1866).
344 | d. at 3412 (June 26, 1866).
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the foll ow ng:

Persons of col or constitute no part of mlitiaof the State,
and no one of themshall, wi thout perm ssioninwitingfromthe
district judge or magi strate, be all owed to keep a firearm sword,
or other mlitary weapon, except that one of them whois the
owner of a farm may keep a shot-gun or rifle, such as is
ordinarily usedin hunting, but not a pistol, nmusket, or ot her
firearmor weapon appropriate for purposes of war. . . . The
possessi on of a weapon in violation of this act shall be a
m sdenmeanor, and i n case of conviction, shall be puni shed by a
fine equal totw cethe val ue of the weapon so unl awful |y kept,
and if that be not imediately paid, by corporal punishment. 34

Simlarly, the State of Fl ori da passed an act on January 15, 1866
pr ohi biting bl acks fromenteri ng white churches and t he white sections
of rail road cars--and whites fromentering bl ack churches and bl ack
sections of railroad cars--as well as the foll ow ng:

It shall not be | awful for any negro, nulatto, or other
person of color, to own, use, or keepin his possessi on or under
his control, any bow e-knife, dirk, sword, fire-arms, or
amuni ti on of any kind, unless hefirst obtainalicenseto do so
fromthe judge of probate of the county in which he may be a
resident for the time being; and the sai d judge of probateis
her eby aut hori zed t o i ssue such |i cense, upon t he reconmmendati on
of two respectable citizens of the county, certifying to the
peaceful and orderly character of the applicant; and any negr o,
mul att o, or ot her person of col or, so of fendi ng, shall be deened
to be guilty of a m sdeneanor, and upon convi ction shall forfeit
to the use of theinforner all such fire-arns and anmuni ti on, and
inadditionthereto, shall be sentencedtostandinthe pillory
f or one hour, or be whi pped, not exceedingthirty-nine stri pes,
or both, at the discretion of the jury. 34

Al t hough t hese stat e | aws had been general | y known i n Congress for

345 Ex. Doc. No. 118, House of Representatives, 39th Cong., 1st
Sess., at 7 (1866).

346 1d. at 20.
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sonmetine, it issignificant that they were received agai nin Congress
on May 23, because that was a significant day in the process of
guaranteeing the right to keep and bear arns agai nst such state
i nfringenments.

May 23 was the first tine that the Senate consi dered H R No. 127,
whi ch woul d becone t he Fourt eent h Anendnent. Senator Jacob M Howard
i ntroduced t he subj ect on behal f of the Joint Cormttee, promsingto
present "the vi ews and notives whi chinfluenced that Comrittee . . .
."347 After acknow edgi ng the i nportant rol e of the testi nony before
t he Joint Comm ttee, Howard exam ned 81 of t he proposed constitutional
amendnment .

Senator Howard referred to "t he personal rights guaranteed and
secured by the first ei ght amendnments of the Constitution; such as

freedomof speech and of the press; . . . theright to keep and bear

arns. . . ."3%%® Because state legislation infringed these rights,
adopti on of the Fourteenth Anendnent was i nperative. "The great object
of the first section of this anendnent is, therefore, torestrainthe
power of the States and conpel themat all tinmes to respect these great
f undanent al guarantees."3®¥° |nthe ensui ng debate onthe Fourteenth

Anmendnent, no one questioned Howard' s st atenent t hat t he Arendnent nmade

347 CONG. GLOBE at 2765 (May 23, 1866).
348 1d. Enphasi s added.
339 1d at 2766.
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the first ei ght anendnent s enforceabl e agai nst the States. 30 After
all, Howard held a | ong-established role as a | eading political
authority inthe Republican party. Twelve years earlier, Howard had
drafted the first Republican party platform which called for the
abol i tion of slavery. He had al so been instrunental inthe passage of
the Thirteenth Amendnent. 3%t

Howar d expl ai ned t hat Congress coul d enforce the above ri ghts
t hrough 85 of the proposed anmendnent, which provided that "'the
Congr ess shal | have power to enforce by appropriate | egi sl ationthe
provisions of thisarticle." Hereis adirect affirmative del egation
of power to Congress to carry out all the principles of all these
guarantees, a power not found in the Constitution."32 O the
Amendnent , Howard added: "It will, if adopted by the States, forever
di sabl e every one of themfrom passing | aws trenchi ng upon those
fundanmental rights and privil eges which pertaintocitizens of the
United States, and to all persons who happen to be within their
jurisdiction."s35

Front - page press coverage was gi ven t o Senat or Howar d' s speech

3%0 | . BRANT, THE BILL OF RI GHTS 337 (1965).

%1 REPUBL| CAN CENTENNI AL COMM , THE STORY OF SHAFTSBURY 14- 15
(1954).

332 CONG, GLOBE at 2766 (May 23, 1866).
353 | d.
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i ntroduci ng the Fourteenth Amendnent to the Senate. That speech
i ncl uded hi s expl anati on t hat t he Fourteenth Arendnent woul d conpel the
states to respect "these great fundanental guarantees . . . the
personal rights guaranteed by the first ei ght amendnents of the United
States Constitutionsuchas. . . theright to keep and bear arns . .

On t he next day, these sanme words appeared onthe first page of

t he New York Ti nes®** and t he New Yor k Her al d. 3% and were al so printed

i n such papers as the Washi ngton, D.C., National Intelligencer3° and

t he Phil adel phia | nquirer. 3%

Numer ous editorial s appear ed on Senat or Howar d' s speech, none of
whi ch di sput ed hi s expl anati on t hat t he Fourteenth Amrendnment woul d
protect freedons inthe Bill of Ri ghts (such as keepi ng and beari ng

arns) fromstate infringenment. The New York Tinmes editorialized:

Wthreference tothe anendnent, as it passed t he House of
Representatives, the statenent of M. Howard, upon which t he
openi ng t ask devol ved, is frank and sati sfactory. H s exposition
of the consideration which led the Commttee to seek the
protection, by a Constitutional declaration, of "the privil ege and
immunities of thecitizens of the several states of the Union,"
was cl ear and cogent. 358

354 New York Tinmes, May 24, 1866, at 1, col. 6.

3% New York Herald, May 24, 1866, at 1, col 3.

3% National Intelligencer, May 24, 1866, at 3, col. 2.
357 Phi | adel phia I nquirer, May 24, 1866, at 8, col. 2.
3%8 New York Tinmes, May 25, 1866, at, col. 4.
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The Chi cago Tri bune noted t hat Howard' s expl anati on "was very

forcible and well put, and commanded the close attention of the

Senate. "3 "It will be observed," summari zed theBaltinore Gazette,

"that the first sectionis ageneral prohibitionuponall of the States
of abridging the privileges and i munities of the citizens of the
United States, and secures for all the equal advant ages and protection
of the |l aws. "3° Several papers were inpressedwiththe "l ength" or
“detail" in which Howard expl ai ned the amendnment . 361

The Sout her n Denocr ati ¢ newspapers general |y di d not publish any
speeches by Republicans, but they reacted to t he Howard Anrendnent in a
reveal i ng manner. The Anendnent's supporters, conpl ai ned theDaily

Ri chnond Exam ner, "are first to nake citizens and voters of the

negroes. "3%2 For every Sout herner, being acitizen neant, of course,
keepi ng and bearing arnms. Yet theExam ner hadalittle gleefor the
Senat or fromM chi gan: "Howard, who expl ai ned [t he Anendnent] on t he
part of the Senate, hinsel f objectedto the di senfranchi senent [of ex-

Conf eder at es] feature. "3 The Sout hern papers never cl ai ned t hat t he

3%9 Chi cago Tribune, May 29, 1866, at 2, col. 3.
360 Baltinmobre Gazette, May 24, 1866, at 4, col. 2.

361 Bost on Dai |y Journal , May 24, 1866, at 4, col. 4; Boston Daily
Advertiser, May 24, 1866, at 1, col. 6; Springfield Daily Republican,
May 24, 1866, at 3, col. 1.

362 Daily Ri chnond Exam ner, May 25, 1866, at 2, col. 3.
%3 1d., May 26, 1866, at 1, col. 6.
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amendnent was uncl ear, but they objectedtoits breadth in guaranteeing
t o bl acks the kinds of rightsto be foundinthefirst eight anendnents
as well asthe privilege of suffrage. Typifying the Southernworld
view, attacks on Howard, along with promnently displayed
advertisements for Remi ngton revol vers, | aced the Charl estonDaily
Courier. 34 O course, Rem ngton placed sinmilar advertisenents in such

papers as the New York Eveni ng Post, which at the ti me chanpi oned t he

ri ght of blacks to keep and bear arnmns. 365

The sane day t hat Howard was expl aininginthe Senate that the
Four t eent h Amendnment woul d protect "the right of the peopl e to keep and
bear arns” fromState i nfri ngement, t he House was debati ng t he second
Freednen' s Bureau bill, 366 88 of which protected "the constitutional
right to bear arnms."3%7 |In a section-by-section explanation,
Representati ve El i ot expl ai ned: "The ei ghth section sinply enbodi es
t he provisions of thecivil rightsbill, and gives tothe Presi dent

aut hority, through the Secretary of War, toextend mlitary protection

%4 Charl eston Dai |l y Courier, May 28, 1866, at 1, col. 2, and at 4,
col. 2; id., May 29, 1866, at 1, cols. 1-2 (coment on Howard's
speech). The revolver ads are found in every issue.

% E. g., New York Eveni ng Post, Apr. 7, 1866, at 2, col. 1, and at
3, col. 10.

366 CONG, GLOBE at 2773 (May 23, 1866).
37 | d. at 3412 (June 26, 1866).
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tosecurethoserightsuntil thecivil courts arein operation."3 The
constitutional basis of the bill, Eliot noted, was the Thirteenth
Anmendnent . 36°
El i ot argued the need for the bill based on Freednen's Bureau
reports of abuses, such as t hat of General Fi sk, who wrote of 25,000
di scharged Uni on sol diers who were freednen returning to their
Their arnms are taken fromthemby the civil authorities and
confiscated for the benefit of the Comopnweal th. The Union
soldier isfined for bearing arnms. Thus the right of the people
to keep and bear arnms as provided in the Constitution is
infringed, and the Governnent for whose protection and
preservation t hese sol di ers have fought i s denounced as neddl esone
and despotic whenthroughits agents it undertakes to protect its
citizens in a constitutional right.?37
Fi sk added that the freednen "are defenseless, for the civil-Ilaw
officers disarm the colored man and hand him over to arned
mar auders. " 371
The Fourteent h Amendnent and t he second Freednen' s Bureau bil |,
H. R 613, continued to be debated sinultaneously in the Senate and

House respectively for several days. On May 29, the House passed H. R

613 by a vote of 96 to 32, with 55 not voting. 3?2 The House i nedi atel y

368 CONG. GLOBE at 2773 (May 23, 1866).
369 | .

370 1d. at 2774.

371

d. at 2775.

372

at 2878.

105

hones:



proceeded t o consi derati on of the proposed constitutional anmendnent. 373
Noti ng t he House' s passage of the Freednen's Bureau bill, the New

Yor k Eveni ng Post reprinted sonme of the bl ack code provi sions, which

had been conmuni cat ed t o Congress by t he Presi dent, includingthose
puni shing freednmen with fl oggi ng for keeping arns. 34 An editori al
sarcastically stated:

| n South Carolinaand Floridathe freednen are forbi ddento
wear or keep arns.

.. . Wfeel certainthe President, whois, as he says, the
peculiar friend and protector of the freednen, was not awar e of
t he code of South Carolina, or Florida, or M ssissippi, when he
vetoed that [Gvil R ghts] act. The necessity for such a nmeasure,
to secureinpartial justice, will not be deni ed by any one who
reads the extracts we have
made. . . .37
May 30 began wi t h Senat or Howar d proposi ng a newsentence to 81
of the Fourteenth Amendnent as follows: "AlIl persons born in the
United States, and subject tothe jurisdictionthereof, arecitizens of
the United States and of the States wherein they reside."3% This
woul d settlethe issueraisedinDred Scott--i.e., whoare "citizens"

and t hus have t he bundl e of rights appertainingtocitizenship. After

a raucous debate over making I ndians, coolies, and gypsies into

373 | d.
374 New York Evening Post, May 30, 1866, at 2, Col. 3.
375 "The Freednen's Bureau Bill," id. at 2, col. 1.
376 CONG. GLOBE at 2890 (May 30, 1866).
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citizens, the Senate passed Howard's new | anguage. 377

"What citizenshipis, what areitsrights. . . are not defined,"
conpl ai ned Senator Thomas A. Hendricks of Indiana on June 4, who
nonet hel ess recogni zed "the rank, privileges, and i mmunities of
citizenship . . . ."3%8 The Senate also debated the proposed
requi rement that the Southern States adopt the constitutional amendnent
as aconditiontoreentry intothe Union,?39°arequirenent that woul d
make littl e sense unl ess t he anendnent was i nt ended t o protect broad
ri ghts.

Supporters of what becane known as the "Howard Anmendnent”
repeat edl y asserted t he broad character of therights that needed to be
protected. Senator Luke P. Pol and of Vernont anal yzed 81 on June 5 as
fol | ows:

It is the very spirit and inspiration of our system of
gover nrent , the absol ut e foundati on upon which it was establ i shed.
It is essentially declaredinthe Declaration of | ndependence and
inall the provisions of the Constitution. Notw thstandingthis
we knowthat State | aws exi st, and sone of themof very recent
enactnent, indirect violationof these principles. Congress has
al ready shown its desire andintentionto uproot and destroy all
such partial Statelegislationinthe passage of what is call ed
thecivil rights bill. The power of Congress to do this has been
doubt ed and deni ed by persons entitled to high consideration. It
certainly seens desirabl e that no doubt should be |l eft existing
as to t he power of Congress to enforce principles|lyingat the
foundati on of all republican government if they be denied or

377 | d. at 2897.
378 1d. at 2939 (June 4, 1866).
379 | d. at 2947.
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violated by the States . . . .38

The reference to "all the provisions of the Constitution”
obviously includes theentireBill of Rights, just asthereferenceto
recently enacted state | ans i ncl uded t he bl ack code provi si on depri vi ng
freedmen of the rights to free speech and to keep and bear arns.
Senat or Pol and al so nmade cl ear above that the constitutional amendnment
had t he sanme obj ective asthe Gvil R ghts Act and, by i nplication, the
second Freednen's Bureau bill.

On June 8, Senator John B. Henderson of M ssouri expounded the
concept of citizenship by reference toDred Scott. Senator Henderson
guoted fromthe opinion of the Suprenme Court as foll ows:

| f persons of the Africanrace arecitizens of a State and
of the United States, they would be entitled to all of these
privileges andimunitiesinevery State, and t he St at e coul d not
restrict them for they would hold these privileges andimmunities
under the paranount aut hority of the Federal Government, andits
courts would be bound to mmintain and enforce them the

constitution and the | aws of the State notw thstandi ng. %8

I n Dred Scott, accordi ng to Henderson, Chief Justice Taney had
conceded to nenbers of the State communities "all the personal rights,
privileges, and inmunities guarantied to citizens of this 'new

Governnent.' Infact, theopiniondistinctly asserts that the words

'peopl e of the United States' and 'citizens' are 'synonynous terns.'"3?

380 1 d. at 2961 (June 5, 1866) (enphasis added).
381 1d. at 3032 (June 8, 1866).
382 | d.
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However, Taney had di sregarded t he pl ain neaning of the term"the
peopl e" and had excl uded bl acks. 383

Taney's opinion also declares explicitly that citizens are
entitledtoBill of R ghts guarantees, includingthose of the Second
Amendrent . The fol | owi ng passage fromt he opi ni on particul ari zes t he
ri ghts di scussed in the passages to whi ch Henderson referred, and
illustrates the objectives sought by the Republicans in Congress:

For if they [ bl acks] were so received [as citizens], and
entitledtothe privileges andinmunities of citizens, it would
exenpt themfromthe operati on of the special | aws and fromt he
pol i ce regul ati ons whi ch t hey consi dered to be necessary for their
own safety. It woul d gi ve to persons of the negro race, who were
recogni zed as citizens in any one State of the Union, the right
to enter every ot her State whenever they pleased, singly or in
conpani es, W t hout pass or passport, and wi t hout obstruction, to
sojourn there as | ong as t hey pl eased, to go where t hey pl eased
at every hour of the day or ni ght wi thout nol estation, unl ess t hey
comm tted some vi ol ati on of | awfor which a white man woul d be
puni shed; and it woul d gi ve themthe full |iberty of speechin
public and in private upon all subjects upon which its own
citizens m ght speak; to hold public nmeetings upon political
affairs, and to keep and carry arns wherever they went. 38

Hender son not ed t hat one obj ecti ve of the second Freednen' s Bur eau
bill andthe Civil Ri ghts Act was to recognizetheright "toenjoyin
t he respective States those fundanental rights of person and property
whi ch cannot be deni ed wi t hout di sgraci ng t he Governnent itsel f."385

Hender son characteri zed themas "civil rights" and as "t he nmuni nent s of

383 | g,
%4 Scott v. Sanford, 60 U. S. 393, 416-17 (1857) (enphasi s added).
35 CONG. GLOBE at 3034-35 (June 8, 1866).
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freedom " 386

Senat or Richard Yates of Illinois then argued that the abolition

of slavery by the Thirteenth Anendnent itself overrul edDred Scott and
conferred citizenship onthe Negro, who was thereby "entitledto be
protectedinall hisrights and privileges as one of the citizens of
the United States. "3

When Senat or Hendri cks cl ai med not t o under st and t he neani ng of
the word "abridged” inthe privileges-or-imunities clause, Senat or
Howar d responded that "it is easy to apply theterm'abridged tothe
privileges and i mmunities of citizens, which necessarily includewthin
t hemrsel ves a great nunber of particul ars."2®® Henricks counteredthat
no one had defined "what arethe rights andimunities of citizenship

" 389

Al t hough he woul d joinw th Senat or Hendri cks i n voti ng agai nst
t he Fourt eent h Amendnent , 3° Senat or Reverdy Johnson of Maryl and nore
noder at el y decl ar ed:

| amdecidedly in favor of the first part of the secti on which

defi nes what citizenship shall be, andinfavor of that part of
the section which denies to a State the right to deprive any

36 1 d. at 3035.
387 1d. at 3037.
%8 | d. at 3039.
389 | (.

30 1d. at 3042.
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person of life, |iberty, or property without due process of | aw,

but I thinkit is quite objectionableto providethat "no State

shal | make or enforce any | awwhi ch shal | abridge the privil eges

or immunities of citizens of the United States, " sinply because

| do not understand what will be the effect of that.3?

I f his reservationinpliedthat he thought the privil eges-or
immunities clause to be too broad, Senator Johnson knew t hat
citizenship and protectionof life, |liberty, and property woul d i ncl ude

the right of every citizento keep and bear arns. As counsel for the

sl ave owner inDred Scott, Johnson was wel | aware of that opinion's

| anguage t hat citizenship "woul d gi ve to persons of the negrorace . .

. thefull liberty. . . to keep and carry arnms wherever t hey went. " 392

I nearlier Senate debate, Johnson had rem nded hi s col | eagues t hat Dr ed
Scott had held African descendants not to be citizens.3®® Yet in
response to Senator Henry W1l son' s conpl ai nt about t he "di sarm ng" and
ot her abuses of freednenin M ssissippi, Johnson had acknow edged t he
reports of "these outrages" as being to a certain extent true.3%

After debate on the ot her secti ons of the proposed constitutional

31 1d. at 3041.

392 Scott v. Sandford, 60 U.S. 393, 416-17 (1857). Johnson's oral
argunment i nDred Scott has not been preserved. See 3 LANDMARK BRI EFS
AND ARGUMENTS OF THE SUPREME COURT OF THE UNI TED STATES (1978).

393 CONG. GLOBE at 504 (Jan. 30, 1866).

394 |d. at 40 (Dec. 13, 1865).
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anmendnent, a vote was taken, and it passed 33 to 11.3% Thus, it
recei ved 75%of the votes, far nore than the necessary two-thirds for
a constitutional anmendnent.

The Senat e havi ng passed t he proposed Fourt eent h Anendnent, on
June 11 Senator Wl sonreported H R No. 613, the second Freednmen's
Bureau bill, on behalf of the Commttee on Mlitary Affairs and
MIlitia.®® The next day, the Senate resolved to print 50,000
addi ti onal copies of the Report of the Joint Committee. 3

On the 13th, the House considered the proposed Fourteenth
Amendnent as anended by t he Senat e. 3°® Thaddeus St evens t hought t he
amendnents to be so slight that he woul d not speak further.3® He could
not quite keep this promse, but briefly expl ai ned the anendnents: "The
first sectionis altered by definingwho are citizens of the United
States and of the States. . . . It declaresthis great privilegeto
bel ong to every person born or naturalizedinthe United States. " 40

The anmended proposed Fourteent h Amendnent t hen passed t he House by a

3% 1d. at 3042 (June 8, 1866).

% ] d. at 3071 (June 11, 1866).
37 1d. at 3097-98 (June 12, 1866).
3% |1d. at 3144 (June 13, 1866).

399 | d,

40 | d. at 3148.
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vote of 120 to0 32.4% This anbunted to a victory of 79% again far nore
than the necessary two-thirds for a constitutional amendnent.

I X. CONGRESS OVERRI DES THE PRESI DENT' S
VETO OF H R 613, THE SECOND FREEDMEN S BUREAU BI LL

On June 15, Senator W son noved to take up H R No. 613, the
second Freednen's Bureau bill, as expeditiously as possi bl e. %2 The
House debated H.R. No. 543, which required the Southern States to
ratify the Fourteenth Anendnent. Representative Godlove S. Oth of
| ndi ana characterized 81 as follows: "Securesto all persons born or
naturalizedinthe United States the rights of American citizenship."403
That was shorthand for the entire Bill of Rights.

Representative George W Julian of Indiana continued the

di scussion two days later, noting as foll ows:

Al t hough the civil rights bill is nowthe |aw, none of the
i nsurgent States allowcolored nentotestify when white nen are
parties. Thebill, as| | earnfromGeneral Howard, i s pronounced

void by the jurists and courts of the South. Floridanmakesit a
m sdeneanor for colored nmento carry weapons without alicenseto
do so froma probate judge, and t he puni shnent of the offenseis
whi ppi ng and the pillory. South Carolina has t he same enact nent s;
and a bl ack man convi cted of an offense who fails immediately to
pay his fineis whipped. . . . Cunninglegislative devices are
bei ng i nvented i n nost of the States to restore slavery in fact. 4

Thi s agai n shows t he common obj ective of the Cvil Ri ghts Act and t he

201 | d. at 3149,

402 1d. at 3180-81 (June 15, 1866).
43 | d. at 3201.

404 | d. at 3210 (June 17, 1866).
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Freednmen' s Bureau bill to protect theright to keep and bear arns, and
t he need for the Fourteenth Amendnment to provide a constitutional
foundati on and mandate for protecting this right and others.

On the 21st, the House resol ved t hat 100, 000 copi es of the Report
of the Joint Committee be printed.*® This Report, detailing the
violations of freednen's rights, was destined for mass circul ation.

On June 26, the Senate took up H R 613, the second Freednen's
Bureau bill. Unrel ated anendnents resultedin 88, whichrecited "the
constitutional right to bear arns," bei ng renunbered as §14. 4% Senat or
Thomas Hendri cks of I ndiana noved to strike out the entire section on
the follow ng basis:

| amnot able to see the necessity of this section. If the civil
rights bill has any force at all, I cannot see the necessity of
repeating | egi slation at periods of two nonths to the sane point.
The civil rights bill isclainmedto be alaw havingthe force of
law, and it regulates the very matter, so far as | can now
recol l ect, that the fourteenth sectioninthis bill isintended
toregulate. Are Senators not satisfiedwththe provisionsin
what is calledthecivil rights bill, or do they think that by
reenacting the same matter it will acquire sone validity?.

The same matters are foundinthecivil rights bill substantially

that are found in this section. 4%

Hendri cks tol d a j oke about the client who paid his|awer extra

money because he wanted a man "sued harder,"” and anal ogyzed t hat

Congress was trying "to legislate harder” thanit had al ready done in

405 | d. at 3326 (June 21, 1866).
406 | d. at 3412 (June 26, 1866).
407 |d
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the Civil Rights Act. Menbers | aughed at the j oke but rejected the
amendnment to strike.4® Once again, the Civil Ri ghts Act was seen as
enbodyi ng t he sane princi pl es as t he Freednen' s Bureau Act bil | --which
i ncl uded protectionfor "the constitutional right to bear arns”--and
t he Fourt eent h Amendment was seen as t he necessary constitutional basis
for guaranteeing such rights against state action.

Senat or Lyman Trunbul | repliedthat, while the two bills protect
the same rights, the Gvil R ghts Act woul d apply i nregions where the

civil tribunals wereinoperation, whilethe Freednen's Bureau bill

woul d "protect . . . therights of person and property inthose regi ons
of the country, like Virginiaand Al abama, where the civil authorityis
not restored . . . ."4° Hendricks agreed that the purpose of the bill
was "to protect civil rights. . . andto secure nenintheir personal
privileges. . . ."%0 The bill then passed without aroll-call vote. 4!

Because t he House di d not concur in certain anendnment s nade by t he
Senate to t he second Freednmen' s Bur eau bil |, 4?2 a conference conm ttee
was necessary. Wile the anendnents were not gernmane to the topic

here, the commi ttee appoi nt ments agai nindi cate the commonal ity of

408

o

409

410

at 3413.

411

412

at 3465 (June 28, 1866).
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t hought and i ntent of the prime novers of the second Freednen' s Bureau
bill and the Fourteenth Amendnent. For the House, the Speaker
appoi nt ed Thomas D. Eli ot of Massachusetts, John A. Bi nghamof OChi o,
and Hi ramMCul | ough of Maryl and. 42 The first two of these, of course,
wer e t he respective aut hors of both Freednen's Bureau bills and t he
Fourt eent h Amendment . 4 The Senat e Chair appoi nted Henry Wl son, Ira
Harris, and J.W Nesmth. 4%

Senat or Wl son, on behal f of the conference conm ttee, reported
on July 2, and the Senate concurredinthereport.#% Eliot raisedthe
report in the House t he next day. Representative WIlliamE. Finck
(Dermocrat of Ohio) made a last-mnute attenpt to kill the bill by
noving to lay the report of the conference commttee on the table.
This was rejectedinaroll call vote with 25 yeas and 102 nays. 4/
Since the report was then agreed to without another roll call vote, the
recorded procedural vote represented yet anot her | andslide votein
favor of passage of the bill.

I n July a controversy was brew ng about publication of the Report

of the Joint Commttee. On the 11th, Representative Francis C. Le

413 1d. at 3501 (June 29, 1866)

414 See text acconpanyi ng notes supra.

415 1d. at 3502.

416

o

at 3524 (July 2, 1866).

417

o

at 3562 (July 3, 1866).
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Bl ond (Denpcrat of O©Ohio) noted that the Report, including all
testi nony, was avail able but that the mnority report was not
i ncluded. “® Since the report and testi nony was al ready publishedin
book form 4!° t he Radi cal Republicans t hereby succeeded i n keepi ng t he
mnority report frombeing di stributed nationally on a nassi ve basi s. 4?

Addi son H. Laflin of NewYork indicatedthat "the testi nony was

printedimredi ately after it was presented,"” and once the committee
reported, thereport and the testinony were sent to be bound. 4 25, 000
copi es were quickly printed.“? Thus, the testinony was avail abl e
cont enpor aneousl y wi t h Congressi onal action on the second Freenen's
Bureau bi Il and t he Fourteent h Amendnent, and then was printedin |l arge
volunme for distribution to the public. 100,00 copies would be
printed. 4%

Not unexpectedly, President Johnson vetoed t he second Freednen' s
Bureau bill. The veto nessage was read to t he House on July 16. The

Presi dent conceded t hat previously, because the civil courts were

closed, the need existed for mlitary tribunals to exercise

418 | d. at 3749 (July 11, 1866).
419 | d. at 3750.

20 1d. at 3766 (July 12, 1866).

421 | d
422 | d
423 | d
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“jurisdiction over all cases concerning the free enjoynment of the
immunities and rights of citizenship, as well as the protection of
person and property . . . ."4* But now, Johnson cl ai ned, the courts
were again in operation, and "the protection granted to the white
citizenis already conferred by | awupon the freednen. . . ."4% He
trusted protectionof "therights, privileges, andimunities of the
citizens" tothecivil tribunals, whereoneisentitledtotrial by
jury.%® The President believed that the Civil Rights Act, which

protected, inter alia, the "full and equal benefit of all | aws and

proceedi ngs for the security of person and property," was anpl e. 427

The House then decided to vote without further debate, and
overrode the President's veto by a vote of 104 to 33, i.e., 76% %8
Over a dozen of the 45 nmenbers who di d not vote were excused by their
Republ i can col | eagues as absent due to "indisposition."4° It is
uncl ear whet her the indisposition stemmed froma |arge party with

spirituous liquors the night before or frompolitical considerations.

224 | d. at 3849 (July 16, 1866).

425 | d

426

d. at 3850.

427

o

428

o

429

at 3850-51.
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Wor d of the House's override then reached t he Senate. 4° Henry
W son urged t he body to proceed to i nmedi at e acti on. Thomas Hendri cks
and Wl | ard Saul sbury--the | atter of whomnont hs bef ore had def ended
the power of States to prohibit firearns possession by sel ected
groups®!- - gave speeches urgi ng nenbers to sustainthe veto, primarily
because of themliary jurisdictionestablishedbythebill. Noone
el se spoke, and the Senate overrode the veto by a vote of 33 to 12
(73%9, once again a good margin nmore than the necessary two thi

X. SUMMARY OF CONGRESSI ONAL ACTI ON ON THE FREEDMEN' S
BUREAU ACT AND THE FOURTEENTH AMENDMENT

As finally passedintolawon July 16, 1866, t he Freednmen's Bureau
Act continued the Bureau's existence for two nore years. 2 The full
text of 814 of the Act is as foll ows:

That in every State or district where the ordi nary cour se of
j udi ci al proceedi ngs has beeninterrupted by the rebellion, and
until the sane shall be fully restored, and in every State or
di strict whose constitutional relations tothe governnent have
been practical ly di sconti nued by the rebel lion, and until such
State shall have beenrestoredinsuchrelations, and shall be
duly represented inthe Congress of the United States, the right
to make and enforce contracts, to sue, be parties, and give
evi dence, toinherit, purchase, | ease, sell, hold, and convey real
and personal property, and to havefull and equal benefit of al
| aws and proceedi ngs concerning personal liberty, personal
security, and the acquisition, enjoynent, and di sposition of

430 1d. at 3838.

431 |d. at 478 (Jan. 29, 1866).

4%2 |d. at 3842 (July 16, 1866.

433 14 STATUTES AT LARGE 173 (1866).
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estate, real and personal, includingthe constitutional right to
bear arns, shall be securedto and enjoyed by all the citizens of

such State or district without respect to race or color or
previ ous condi tion of slavery. And whenever in either of said
States or districts the ordinary course of judicial proceedi ngs
has beeninterrupted by the rebellion, and until the sane shall

be fully restored, and until such State shall have been restored
inits constitutional relationstothe governnent, and shall be
duly represented in the Congress of the United States, the
Presi dent shall, through t he conm ssi oner and the officers of the
bur eau, and under such rul es and regul ati ons as t he Presi dent,

t hrough t he Secretary of War, shall prescribe, extendmlitary
protection and have mlitary jurisdiction over all cases and
guestions concerningthe free enjoynent of suchinmmunities and
ri ghts, and no penalty or punishment for any violation of | aw
shall be inposed or permtted because of race or color, or

previ ous condi tion of slavery, other or greater thanthe penalty
or puni shrment t o whi ch white persons may be Iiable by awfor the
i ke offence. But the jurisdictionconferredby this section upon
t he offi cers of the bureau shall not exist inany State where the
ordi nary course of judicial proceedi ngs has not been interrupted
by the rebellion, and shall cease in every State when the courts
of the State and the United States are not disturbed in the
peaceabl e course of justice, and after such State shall be fully
restoredinits constitutional relationstothe governnent, and
shal | be duly represented inthe Congress of the United States. 4

W th enact ment of the Freednen's Bureau Act, the civil rights
revolutioninthe Thirty-N nth Congress was conpl ete. The Fourteenth
Amendnent was passed by Congress, and theratification process was t he
next step. The foll ow ng summari zes theroll-call voting behavi or of
Congressnmen concerning t he Freenmen' s Bureau Act and t he Fourteenth
Amendnent. Raw data of each individual nenber's voting record is
included in the Appendix to this study.

Every si ngl e Senat or who voted for the Fourteenth Arendnent al so

434 | d. at 176-77.
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voted for the Freednen's Bureau bills, S. 60 and H R 613, and t hus for
recognition of the constitutional right to bear arms. The only
recorded Senate vote on S. 60, the first Freednen's Bureau bill, as
anmended to i ncl ude recognition of theright to bear arns, was the 30to
18 vet o override vot e of February 20, which barely failed to reach the
necessary two-thirds. > On June 8, the Senate passed t he proposed
Fourteenth Amendnent by a vote of 33-11.4% H R 613, the second
Freednen' s Bureau bill, then passed t he Senat e by voi ce vote on June
26.%7 On July 16, the Senate overrode the President's veto of H R 613
by a vote of 33 to 12 (73%, nore than the necessary two-thirds. 4%
An anal ysis of theroll call votes revealsthat all 33 senators
who vot ed for the Fourteenth Arendnent al so voted for either S. 60 or

HR 613.4° O the 33 who voted for the Fourteenth Anendnent, 28 (85%

435 CONG. GLOBE, 39th Cong. 1st Sess., 943 (Feb. 20, 1866). See
id. at 421 (Jan. 25, 1866) (origi nal Senate passage of S. 60) and 748
(Feb. 8, 1866) (Senate concurs in House anendnents by voice vote).

436 | d. at 3042 (June 8, 1866).
437 1 d. at 3413 (June 26, 1866).

438 | d. at 3842 (July 16, 1866).

4 All voting tabul ati ons are nade fromid. at 943, 3042, and
3842. Ceorge Ednunds voted for H R 613, but could not vote for S. 60
because he was not yet a Senat or, havi ng been appointedto that office
on April 3, 1866 due to a death. BI OGRAPHI CAL DI RECTORY OF THE UNI TED
STATES CONGRESS 1774-1989 at 951 (1989). Janes Lane of Kansas voted
for S. 60, but diedon July 11, just beforethe vote on HR 613. |d.
at 1339. Mrgan, Stewart, and W1l |l ey had voted not to override the
President's veto of S. 60, but then votedto overridethe veto of H R
613. Stewart expl ai ned t hat he woul d sustainthe veto of S. 60 only
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voted for both S. 60 and H R 613. AlIl 11 who voted agai nst the
Fourt eent h Anendnent vot ed agai nst either S. 60 or H R 613, or bot h. 440

Menmber s of t he House cast recorded vot es overwhel mingly in favor
of the Freednen's Bureau bills, with recognition of theright to bear
arms, on three occasions, andin favor of the Fourteenth Arendnent on
t wo occasions. On February 6, aday after insertingtheright to bear
arnms intothe bill, 4! the House passed S. 60 by a vote of 136 to 33. 2
Since the Senate barely failed to nuster the necessary two-thirds to
override the President's veto, the House had no overri de vote. The
proposed Fourt eent h Anendnent passed t he House on May 10 by a vot e of

128- 37, and agai n, with the Senat e anendnents, on June 13 by a vote

because the President agreed to sign the Civil Rights bill. When
Johnson reneged, Stewart becane a bitter eneny. B. KENDRI CK, JOURNAL
OF THE JO NT COW TTEE 293 n. 3 (1914).

440 The chi ef obj ection agai nst the Freednen' s Bureau bills, as set
forthin debate and the President's veto nessages, was that it asserted
mlitary jurisdictioninlieuof thecivil courts. E.g., CONG G OBE
at 915-918 (Feb. 19, 1866) and 933-43 (Feb. 20, 1866). No one objected
to the provi sion whichrecognizedtheright tobear arns. On separate
occasi ons, senat ors who vot ed agai nst the Freednen' s Bureau bills al so
favorably i nvoked t he Second Anendnent. E.qg., id. at 371 (Jan. 23,
1866) (remarks of Senator Davis)

441 1d. at 654 (Feb. 5, 1866).
442 1d. at 688 (Feb. 6, 1866).
443 1 d. at 2545 (May 10, 1866).
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of 120-32.44 The House passed H.R. 613 on May 29 by a 96- 33 mar gi n, ¥®
and then on July 16 overrode t he President's veto by a vote of 104- 33,
i.e., 76% 46

The overwhelmng mpjority of House nenbers voted in the
affirmative on all five recorded votes--once on S. 60, twice onthe
proposed Fourteent h Amendnent, and twi ce on H R 613. Sone voted only
once on t he proposed Fourteenth Arendnment, or once or twi ce on the
Freemen's Bureau bills. Atotal of 140 representatives voted at | east
once i n favor of the proposed Fourt eenth Anendnent, and every one of
t he 140 voted at | east once in favor of one of the Freednen's Bureau
bills.4” O the 140 representatives who voted for the proposed
Fourteent h Amendnent, atotal of 120--i.e., 86%-voted for both S. 60
and H- R 613.

Accordingly, to a man, the same two-thirds-plus nenbers of

444 | d. at 3149 (June 13, 1866).
445 | d. at 2878 (May 29, 1866).

446 | d. at 3850 (July 16, 1866). There nmay have been a | arge
spiritous party before this vote, for col |l eagues excused over a dozen
of their fell ownenbers as absent because of "indi sposition."” Menbers
specifically identified 13 absentees who woul d have voted for the
bill, and 3 against. 1d. at 3850-51.

447 El even menbers who voted for either S. 60 or H R 613 but not
bot h wer e not present for the vote onthe other. N ne nenbers voted
yes on S. 60 and noon H R 613, noon H R 613 but yes onthe H R 613
override, or otherw se voted inconsistently. Three nenbers voted both
for and agai nst the Fourteenth Anendnent on two occasions. These
aberrations are statistically insignificant.
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Congr ess who vot ed for t he proposed Fourt eent h Anendnent al so voted for
t he proposition containedinboth Freednen's Bureau bills that the
constitutional right to bear arnms isincludedintherights of personal
i berty and personal security. No other guarantee in the Bill of
Ri ght s was t he subj ect of this official approval by t he sane Congress
t hat passed the Fourteenth Amendnent.

The framers i nt ended, and opponents wel | recogni zed, that the
Four t eent h Amendnment was desi gned to guarantee the ri ght to keep and
bear arnms as aright and attribute of citizenshipthat no State could
infringe. The passage of the Fourteenth Arendnent acconpli shed t he
abol i tionist goal that each state recogni ze all the freedons cont ai ned
intheBill of Rghts. Representative Bi ngam author of the Arendnent,
intended, in Flack's words, "to confer power upon the Federal
Governnment, by the first section of the Arendnent, to enforce the
Federal Bill of Rightsinthe States. . . ."%%® Flack generalized as
foll ows:

| n concl usi on, we nay say t hat Congress, the House, and t he

Senate, had the follow ng objects and notive in view for

submttingthe first section of the Fourteenth Anendnent to the

States for ratification:

1. To make the Bil | of R ghts (the first ei ght amendnent s)
bi ndi ng upon, or applicable to, the States.4°

Specifically, "it mght be saidthat the foll owi ng objects and rights

448 H  FLACK, THE ADOPTI ON OF THE FOURTEENTH AMENDMENT 80 (1908).
449 1d. at 94.
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were to be secured by the first section. . . the right peaceably to
assenble, to bear arnms, etc. . . ."4%0

Each cl ause of 81 of the Fourteenth Arendnent refl ects t he broad
character of therights for which protection was sought. That section
provi des:

Al'l persons born or naturalizedinthe United States and
subject tothe jurisdictionthereof, arecitizens of the United
St ates and of the state whereinthey reside. No State shall nake
or enforce any |aw which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, w thout due
process of law, nor deny to any personwithinits jurisdictionthe
equal protection of the | aws.

Anmong ot her freedons inthe Bill of R ghts, keepi ng and beari ng
ar ms had been consi dered part of the definition of "citizen" sincethe

time of Aristotle.® Depicted as acivil right and a privilege or

immunity inDred Scott and inthe debates on t he Fourteenth Anmendnent
and on related civil rights legislation, this liberty interest
ef fectuat ed t he def ense and practical realization of the guarantees of
“"l'ife, liberty, or property."” This fundanental right under "the | aws"
(that is, theBill of Rights) also qualifiedfor "equal protection,”
but never for deprivation, whether equal or unequal. Tothe framers

of the Amendnent, these universally recognized rights, too nunerous to

40 1d. at 96. All of the above quotations are from pages of
Fl ack, which are cited as authority in Lynch v. Househol d Fi nance
Corp., 405 U. S. 538, 544 (1972).

451 See supra note and acconpanyi ng text.
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list individually, wereto be protected by the all-inclusive language
whi ch t hey proposed and whi ch was adopt ed as part of the Constitution.

The Freednen' s Bureau Act decl ared that "the constitutional right
t o bear arns” i s included anong the "I aws and proceedi ngs concer ni ng

personal |iberty, personal security," and property, and that "the free
enj oynment of suchimmunities andrights" isto be protected. %? The
Suprenme Court has repeat edly recogni zed t he "i ndef easi bl e ri ght of
personal security, personal liberty and private property . . . . "4
The Court has enphasi zed:
Constitutional provisions for the security of person and property
shoul d be liberally construed. Aclose and literal construction
deprives them of half their efficacy, and | eads to gradual
depreciationof theright, asif it consisted norein soundthan
insubstance. It is the duty of courts to be watchful for the
constitutional rights of thecitizen, and agai nst any steal t hy
encroachments thereon. 44
It remai ns to be seen whet her the Suprenme Court will decideif the
Fourt eent h Anendnent i ncorporates the Second Amendnent, so as to

invalidate state infringenents of the right of the peopleto keep and

452 14 STATUTES AT LARGE 173, 176 (1866).

%3 Griswoldv. Connecticut, 381 U. S. 479, 485 n. (1965), quoting
Boyd v. United States, 116 U.S. 616, 630 (1886).

44 Cool i dge v. New Hanpshire, 403 U. S. 443, 454 (1971), quoting
Boyd, supra, at 635. Coolidge, supra at 454 n. 4, al so quotes Goul ed v.
United States, 255 U S. 298, 303-304 (1921) concerning rights "decl ared
to be indispensable to the 'full enjoynent of personal security,
personal |iberty and private property'; that they are to be regarded as
of the very essence of constitutional |iberty; and that the guaranty of
themis as i nportant and as i nperative as are the guaranti es of t he
ot her fundanmental rights of the individual citizen .
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bear arns. Clearly the Fourteenth Anrendnent protectstherightsto
personal security and personal |iberty, whichits authors declaredin
t he Freemen' s Bureau Act i nclude "the constitutional right to bear
arns.” To the menbers of the Thirty-N nth Congress, possessi on of arns
was a fundanment al , i ndividual right worthy of protectionfromboth
federal and state violations.

The arns whi ch t he Fourteenth Amendnent' s franers beli evedto be
constitutionally protectedincludedthelatest firearns of all kinds,
frommlitary muskets (whichwere fitted wi th bayonets) and repeati ng
rifles to shotguns, pistols, and revol vers. The right of the peopleto
keep arnms nmeant the ri ght of an individual to possess arns inthe hone
and el sewhere; the right to bear arns neant to carry arns on one's
person. The right to have arns inplied the right to use themfor
protection of one's life, famly, and honme agai nst crimnals and
terrorist groups of all kinds, whet her attacki ng Kl ansnen or | aw ess
"l aw' enforcenent. Far frombeing restricted to official mlitia
activity, theright to keep and bear arns coul d be exerci sed by persons
against the state's official mlitia when the latter raided and
pl undered the innocent.

I n the above sense, "the constitutional right to bear arnms" was
per haps consi dered as t he nost fundanmental protection for the rights of
personal |iberty and personal security, which may explainits unique

mentioninthe Freednen's Bureau Act. To the franers of the Fourteenth
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Anendrent , hunman emanci pati on neant the protection of this great human

right fromall sources of infringement, whether federal or state.
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