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| nt roducti on

On this two hundredth anni versary of its adoption, the Second
Amendnent to the United States Constitution, |ike certain other

provi sions of the Bill of Rights, has been subjectedto politically-
val ued, result-oriented interpretation.!TheSsondAmendmentprovides "Awdl
regulated Militia, being necessary to the security of afree State, the right of the people to keep and bear
Arms, shdl not beinfringed.”

The ostens bly-harmless philosophical declaration about the militiawhich precedesthe subgtantive
guarantee belonging to "the peopl€e" has given riseto the argument that the amendment somehow protects
only the power of a state to maintain a militia.  While harboring no agenda for state militia powers,
advocates of this hypothesis strongly oppose firearms ownership by the genera public.?

There is a hidden history of the Second Amendment which islong overdueto bewritten. Itisthis:
during the ratification period of 1787-1791, Congress and the states considered two entirely separate
groups of amendments to the Congtitution. The first group was a declaration of rights, in which the right
of the people to keep and bear arms appeared. The second group, consisting of amendments related to

the structure of government, included recognition of the power of dates to maintain militias. The former

! S Levinson, The Embarrassing Second Amendment, 99 YALE L.J. 637, 639-42 (1989).

21d. at 644-45.



became the Bill of Rights, whilethe latter was defeated.> Somehow, through some Orwellian rewriting of
history, as gpplied to theissues of theright of the peopleto keep and bear arms and the state militiapower,
that which was defeated has become the meaning of that which was adopted.

The date power to maintain militias vis-a-vis the federd military power was dready treated in the
text of the Congtitution before the Bill of Rights was proposed. Article 1, 88 empowers Congress "to
declareWar, . . .toraiseand support Armies. . . [and] to make Rulesfor the Government and Regulation
of theland and naval Forces. . .." Congressisaso empowered:

To provide for cdling forth the Militia to execute the Laws of the Union,
suppress Insurrections and repd Invasions,

To provide for organizing, aming, and disciplining, the Militia, and for
governing such Part of them as may be employed in the Service of the United States,
reserving to the States respectively, the Appointment of the Officers, and the Authority of
training the Militia according to the discipline prescribed by Congress. . . .4

3 As will be seen below, the Virginia ratifying convention proposed, and the United States Senate
reglected, an amendment to the Congtitution which would have stated: "That each state respectively shdl
have the power to provide for organizing, aming, and disciplining its own militia, whensoever Congress
shdl omit or neglect to provide for the same.” 3 J. ELLIOT, DEBATES IN THE SEVERAL STATE
CONVENTIONS 660 (1836); JOURNAL OF THE FIRST SESSION OF THE SENATE 75 (1820).

4 Article 1, Sec. 2 provides. "The President shal be the commander in chief of the Army and Navy of
the United States, and of the Militia of the severa States, when called into the actud service of the United
States. .. ." This provison makes clear that there is no nationd militia, but only a "Militia of the severd
States." Smilarly, the Fifth Amendment provides for grand jury indictment "except in cases arisng in the
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The writing of this hidden higtory of the Second Amendment istimely, given the current assault on
firearms ownership in the Congress and some States. By happenstance, the Supreme Court decided two

cases in 1990 which contribute to an understanding of theseissues. Firg, in United Statesv. Verdugo-

Urguidez, a Fourth Amendment case, the Court made clear that al law-abiding Americans are protected
by the Second Amendment asfollows:

"The people’ seemsto have been aterm of art employed in sdect parts of the Congtitution.
... The Second Amendment protects "the right of the people to keep and bear Arms," and the
Ninthand Tenth Amendments providethat certain rights and powers are retained by and reserved
to "the people” Seedso U.S. Congt., Amdt. 1, ("Congress shal makeno law . . . abridging . .
. the right of the people peaceably to assemble”); Art. 1, 8 2, cl. 1 ("The House of Representatives
shdl be composed of Members chosen every second year by the People of the several
States")(emphasis added). While this textud exegessis by no means conclusive, it suggests that
"the people’ protected by the Fourth Amendment, and by the First and Second Amendments, and
to whom rights and powers are reserved in the Ninth and Tenth Amendments, refersto a class of
persons who are part of a nationa community or who have otherwise developed sufficient
connection with this country to be considered part of that community.®

In hisdissent, Justice Brennan argued even more broadly that "the term 'the peopl € is better understood
asarhetorica counterpoint 'to the government,’ such that rightsthat were reserved to 'the peopl€ wereto
protect all those subject to 'the government'. . . 'The peopl€ are 'the governed."®  Justice Brennan dso
reviewed the drafting history of the Fourth Amendment, noting thet the Framers ™ could have limited theright

to 'citizens,' 'freemen,’ 'resdents,’ or the'American people.'. . . Throughout that entire process, no speaker

land or navd forces, or in the Militia, when in actud serviceintimeof War or publicdanger. . . ." Thus,
the militia of the several sates dways retainsits satus as such, even though it may be cdled in the "actud
sarvice' of the United States for specified domestic purposes.

® United States v. Verdugo-Urquidez, 494 U.S.-, 108 L.Ed.2d 222, 232-33, 110 S.Ct. 1056, 1060-61
(holding the Fourth Amendment warrant requirement ingpplicable to the search of a home in a foreign
country).

108 L.Ed.2d at 247.



or commentator, pro or con, referred to the term 'the peopl€ as alimitation.”  Smilaly, the Framers
could have limited the Second Amendment right to select state militias, but instead used the terms "the
people.”

Findly, Justice Brennan pointed out that rights are not "given ta the people from the government.
... The Framers of the Bill of Rights did not purport to "creste’ rights. Rather, they designed the Bill of
Rights to prohibit our Government from infringing rights and liberties presumed to be pre-existing.'® This
datement is particularly applicable to the right to keep and bear arms, which has been recognized as a
persond right for centuries®

The second 1990 Supreme Court opinion hasrelevance to the twentieth-century argument that the
Second Amendment protectsonly the "right" of agtate to maintain amilitia, and thet the"militid" isrestricted

to the National Guard. In Perpichv. Department of Defense (1990),2° the Court recognized that the

Nationd Guard is part of the Armed Forces of the United States and that the Reserve Militiaincludes dl
able-bodied citizens.™*
The issue was whether the militia clause dlows the President to order members of the Nationd

Guard to train outsde the United States without the consent of a state governor or the declaration of a

1d. at 248.
81d. at 247.

® S, HALBROOK, THAT EVERY MAN BE ARMED: THE EVOLUTION OF A
CONSTITUTIONAL RIGHT 7-54 (1984).

10110 S.Ct. 2418.

11d. at 2424-25.



nationa emergency.?  Perhaps the most noteworthy fact about the opinion is its failure to mention the
Second Amendment at dl, that amendment being irrdlevant to theissue of the state power to maintain a
militia Infact, the Court refers to the state power over the militia as being recognized only in "the text of
the Condtitution,” not in any amendment:

Two conflicting themes, devel oped at the Condtitutiona Convention and repeated

in debates over military policy during the next century, led to a compromisein the text of

the Condtitution and in later datutory enactments. On the one hand, there was a

widespread fear that a nationd standing Army posed an intolerable threat to individua

liberty and to the sovereignty of the separate States, while, on the other hand, there was

arecognition of the danger of relying on inadequately trained soldiers asthe primary means

of providing for the common defense. Thus, Congress was authorized both to raise and

support anational amy and aso to organize "the Militia"?

The Court then reviewed Congress various militiaenactments. Thefirst, passedin 1792, provided
that "every able-bodied male citizen between the ages of 18 and 45 be enrolled [in the militig) and equip
himsdlf with appropriateweaponry . .. ."** In 1903, new legidation "divided the class of able-bodied mae
citizens between 18 and 45 years of age into an ‘organized militia to be known as the Nationd Guard of
the several States, and the remainder of which was then described as the ‘reserve militia," and which later

statutes have termed the 'unorganized militia"*® Both of the above were passed under the MilitiaClauses

of the Condtitution.*®

121d. at 2420.
31d. at 2422-23.

141d. at 2423.
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By contradt, in legidation dating to 1916, "the Satute expressy provided that the Army of the
United States should include not only ‘the Regular Army," but dso 'the Nationad Guard whilein the service
of the United States . . . "’ Today's National Guard cameinto being through exercise by Congress of
the power to raise armies, not the power to organize the militia

The Court referred to "the traditiond understanding of the militia as a part-time, nonprofessond
fightingforce,"® and as"abody of amed ditizens trained to military duty, who may becaled outin certain
cases, but may not be kept on service like standing armies, intime of peace.™® The Court also recognized
the existence of "dl portions of the 'militia--organized or not . . . .'%

The Court concluded that "there is no basis for an argument that the federd Statutory scheme
deprives [agtate] of any congtitutiona entitlement to a separate militiaof itsown.'®! The Court failed even
to suggest that the Second Amendment had any bearing on the issue.

In sum, it was clear enough to the Supreme Court in 1990 that "the peopl€’ in the Second
Amendment means individuas generdly, asit doesin the rest of the Bill of Rights; thet the "militid’ means
the body of armed citizens a large, organized and unorganized; and that the Second Amendment is not

relevant to the power of a states to maintain the militia

71d. at 2424.

181d. at 2426.

19 |d., quoting Dunne v. People, 94 111, 120 (1879) (emphasis added).
2 1d. at 2429 n.25.

2L1d. at 2429. "[The Condtitution l&ft] under the sway of the states undel egated the control of the militia
to the extent that such control was not taken away by the exercise by Congress of its power raise armies.”
Id. at 2430 n.29, quoting Selective Draft Law Cases, 245 U.S. 366, 383 (1918).
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This andlyss begins with the adoption of the militia dause, and thefirg cdls for abill of rights, in
the condtitutiona convention of 1787. It then traces chronologicdly the ratification struggle in the state
conventions and in the writings of federdists and antifederdists. The proposa and adoption of the Bill of
Rightsin Congress, first by the House and then by the Senate, is scrutinized, aong with explanations and
citidsms published in the public forum and ratification by the sates. The historicd portion of this study
ends with areview of enactment of the militia act of 1792 by the First Federd Congress. Concluding
remarks relate to pre-1990 Supreme Court jurisprudence.

I. THE CONSTITUTIONAL CONVENTION OF 1787

In the Condtitutiona Convention of 1787, the issue of the militia was first raised in reaction to a
proposal that the nationd |egid ature be empowered to negate Sate laws. Elbridge Gerry of Massachusetts
observed on June 8 "that the proposed negetive would extend to the regulations of the militia--a matter on
which the existence of the state might depend. The nationd legidature, with such a power, may endave
the states."®

George Mason of Virginia raised the topic on August 18, proposing "a power to regulate the
militia'® Reiance on the militia for the public defense would preclude a peacetime standing army.
"Thirteen states will never concur in any one system, if the disciplining of themilitiabeleftintheir hands'2*

By regulating or sandardizing the militia, the generd government would assist the Satesin preserving their

22 3 ELLIOT, DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITUTION 172
(1845).

2 |d. at 440.

2414,



powers.

M ason proposed apower "to make lawsfor theregulation and discipline of themilitiaof theseverd
States, reserving to the states the gppointment of officers'® "He considered uniformity as necessary inthe
regul ationof the militia, throughout the Union."*® Oliver Ellsworth of Connecticut proposed that "the militia
should have the same arms and exercise, and be under rules established by the genera government when
in actud service of the United States; and when states neglect to provide regulations for militia, it should
be regulated and established by the legidature of the United States?” Heexplained: " Thewholeauthority
over the militia ought by no meansto be taken away from the states, whose consequence would pine awvay
to nothing after such a sacrifice of power.'?

John Dickinson of Delaware supported both Mason and Ellsworth. A most important matter was
"that of the sword. His opinion was, that the states never would, nor ought to, give up dl authority over
the militia'®® He proposed that the power extend to only part of the militia a any one time, "which, by

rotation, would discipline the whole militia'®® Mason then incorporated thisidea of "a sdect militid' into

his proposal.® That term had alessinnocent meaning in the mind of Ellsworth, who "considered theidea




of asdect militiaasimpracticable; and if it were nat, it would be followed by a ruinous declenson of the
great body of the militia. The states would never submit to the same militia laws.'®?

Roger Sherman of Connecticut opined that "the states might want their militia for defense againg
invasions and insurrections, and for enforcing obedience to their laws."® Mason agreed, adding to his
motion an exception that the generd power would not extend to "such part of the militia as might be
required by the states for their own use."®* Mason's proposals were then referred to committee.

When reported back to the convention, the militiaclause provided that Congress may "makelaws
for organizing, aaming, and disciplining themilitia, and for governing such parts of them as may be employed
in the service of the United States, reserving to the states, respectively, the gppointment of the officers, and
authority of training the militia according to the discipline prescribed . . . "% On August 23, thefollowing
debate ensued:

MR. SHERMAN moved to strike out thelast member, "and authority of training,”
&c. Hethought it unnecessary. The gates will have this authority, if not given up. . . .

MR. [Rufus] KING [of Massachusetts], by way of explanation, said, that by
organizing, the committee meant, proportioning the officers and men -- by aming,
specifying the kind, size, and calibre of arms-- and by disdplining, prescribing the manua
exercise, evolutions, &C.

MR. SHERMAN withdrew his motion.

MR. GERRY. Thispower inthe United States, as explained, ismaking the Sates
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drill-sergeants. He had asli€f |et the citizens of Massachusetts be disarmed, asto tekethe
command from the States, and subject them to the generd legidature. It would be
regarded as a system of despotism.

MR. [James] MADISON [of Virginia] observed, the "arming," asexplained, did
not extend to furnishing ams; nor the term "disciplining,” to pendties, and courts martia
for enforcing them.

MR. KING added to hisformer explanation, that aamingmeant not only to provide
for uniformity of arms, but included the authority to regulate the modes of furnishing, either
by the militia themselves, the state governments, or the nationd treasury; that laws for
discipling must involve pendties, and everything necessary for enforcing pendties

15, which the people
would furnish themselves. The objective wasto provide disciplinefor the salf-armed populace, not to arm
or disarm select groups.

The provision would be adopted substantially as proposed. The convention rejected a more
comprehensive subgtitute for the second clause to the effect that Congress would "establish a uniformity
of arms, exercise, and organization for the militia. . . .'®”

MR. [Jonathan] DAY TON [of New Jersey] was againgt so absoluteauniformity.
In some states there ought to be a greater proportion of cavdry than in others. In some
places, rifles would be more proper; in others, muskets, &c.®

Cavdry, of course, were armed with pistol and sword, and perhaps carbine. Rifles were long-

range wegpons used by independent frontiersmen and backwoodsmen, while muskets were medium-range

% |d. at 464-65.
37 |d. at 465.

384
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ams favored in New England.*®* Uniform bore szes among militiamen in a given locae would alow
interchangeable ammunition, but differing terrain and habits of the people precluded uniform types of ams.

In response to Madison's argument that the states neglect the militia, Luther Martin of Maryland
replied that "the states would never give up the power over the militia; and thet, if they wereto do so, the
militiawould be less atended to by the generd than by the state governments.*° After Gerry warned that
granting Congress powersincongstent with the existence of the states would lead to civil war, Madison
rgoined that "as the greatest danger to liberty isfrom large sanding armies, it is best to prevent them by
an effectud provison for a good militia™* The militia clause would protect the power of the states to
maintain militias and to retain their sovereignty by precluding aneed for sanding armies.

On September 12, George Mason "wished the plan had been prefaced with a bill of rights. . . .
It would give great quiet to the people, and, with the aid of the state declarations, abill might be prepared
in afew hours*? Roger Sherman thought the state declarations sufficed, and that Congress could be
trusted.*® Mason pointed out that "the laws of the United States are to be paramount to state hills of

rights* The convention narrowly killed the motion for a committee to prepare abill of rights®

% S HALBROOK, A RIGHT TO BEAR ARMS 26, 32, 46 (1989).

40 3, ELLIOT, DEBATES ON THE ADOPTION OF THE FEDERAL CONSTITUTION 466
(1845).

4l 1d. at 466-67.

“2|d. at 538.
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On September 14, Mason moved to insert beforethe militiaclausein Articlel, 88, the declaration
"and that the liberties of the people may be better secured againgt the danger of standing armiesin time of
peace."*® Draftsman of the Virginia Declaration of Rights of 1776, Mason was the leading author of such
declaratory clauses, and would be responsible for asmilar one in what became the Second Amendment.
M adi son supported the motion: "asarmiesin time of peace aredlowed, on dl hands, to bean evil, itiswell
to discountenance them by the Condtitution . . . ."*" However, the convention voted against the proposal.

Attempts to declare various rights dso falled. Charles Pinckney of South Carolinaand Elbridge
Gerry offered a declaration "that the liberty of the press should be inviolably observed.® Again, Roger
Sherman killed that proposa with theremark, "It isunnecessary. The power of Congress does not extend
to the press."® This opinion held sway, and the convention proposed the Condtitution without a bill of
rights.

Two days before the convention ended, delegate Thomas Fitzs mons of Pennsylvaniaasked Noah

Webster to writein support of the proposed Congtitution.®® Webster responded with An Examingtion of

the L eading Principles of the Federa Condtitution, the first major pro-Congtitution pamphlet.> Webster

4 1d. at 544.

471d. at 545.
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R, ROLLINS, THE LONG JOURNEY OF NOAH WEBSTER 52-53 (1980).

51 13 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 405-
406 (1981).
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explained why the armed populace would remain sovereign under a congtitution with an army but no hill
of rights:

Another source of power in government isamilitary force. But this, to be efficient,
must be superior to any force that exists among the people, or which they can command,
for otherwise this force would be annihilated, on the first exercise of acts of oppression.
Before astanding army can rule, the people must be disarmed; asthey arein dmost every
kingdom in Europe. The supreme power in America cannot enforce unjust laws by the
sword; because the whole body of the people are armed, and constitute a force superior
to any band of regular troops that can be, on any pretence, raised in the United States. A
military force, at the command of Congress, can execute no laws, but such as the people
perceive to be just and condtitutiond; for they will possess the power, and jedousy will
ingantly inspiretheinclination, to res st the execution of alaw which gppearsto them unjust
and oppressive.*

Tench Coxe, afriend of Madison and another prominent federdigt, argued in his influentia "An
American Citizen" that, should tyranny threaten, the "friends to liberty . . . usng those arms which
Providence has put into their hands, will make a solemn appeal to 'the power above."%® Coxe alsowrote:
"The militia, who are in fact the effective part of the people at large, will render many troops quite
unnecessary. They will form a powerful check upon the regular troops, and will generdly be sufficient to

over-avethem....™
Stating the case againg ratification of the Congtitution without a bill of rights was Richard Henry

Lee's Letters from the Federd Farmer, which were firgt published in October and November of 1787.

Predicting the early employment of a standing army through taxation, Lee contended:

52 N, Webster, AN EXAMINATION OF THE LEADING PRINCIPLES OF THE FEDERAL
CONSTITUTION 43 (Philadelphia 1787).

%3 Coxe, "An American Citizen IV" (Oct. 21, 1787), in 13 DOCUMENTARY HISTORY OF THE
RATIFICATION OF THE CONSTITUTION 433 (1981).

> |d. at 435.
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Itistrue, theyeomanry of the country possessthelands, the weight of property, possessarms,
and aretoo strong abody of men to be openly offended--and, therefore, it isurged, they will take care
of themselves, that men who shdl governwill not dare pay any disrespect to their opinions. Itiseasly
perceived, that if they have not their proper negative upon passing lawsin congress, or on the passage
of laws rdative to taxes and armies, they may in twenty or thirty years be by means imperceptible to
them, totally deprived of that boasted weight and strength:  This may be done in a greast measure by
congress, if digposed to do it, by modelling the militia. Should one fifth or one eighth part of the men
capable of bearing arms, be made a select miilitia, as has been proposed, and those the young and
ardent part of the community, possessed of but little or no property, and al the others put upon aplan
that will render them of no importance, the former will answer al the purposes of an amy, while the
latter will be defensdess. . .. | seeno provison madefor calling out the posse comitatus for executing
the laws of the union, but provison is made for congress to cdl forth the militia for the execution of
them--and the militiain generd, or any sdect part of it, may be cdled out under military officers,
instead of the sheriff to enforce an execution of federa laws, in thefirgt ingtance, and thereby introduce
an entire military execution of the lavs>

Asfederdigt and antifederdist pens clashed, the Sate ratifying conventions began to meet to consder
the Condtitution. Delaware, New Jersey, Georgia, Connecticut, Maryland, and South Carolina would
quickly ratify without proposing adeclaration of rights. In the other states, amendmentswould be serioudy
debated and proposed.

I1. THE STRUGGLE FOR RATIFICATION OF THE CONSTITUTION

A. The Pennsylvania Convention and the Dissent of the Minority

The Pennsylvania convention was divided between federdists, who saw Congress power over the
militia as conductive to an armed populace, and antifederaists, who feared that without abill of rights, the
people could bedisarmed. Theantifederaistsaso sought an entirely separate amendment to recognize the
date power to maintain militias.

James Wilson had served in the congtitutiona convention of 1787 and was well familiar with the

explanation that Congress power to arm the militia meant standardization, not dissrmament. Congress

% R. Lee, Lettersof aFederal Farmer, 14 DOCUMENTARY HISTORY OF THE RATIFICATION
OF THE CONSTITUTION 38-39 (1983).
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could prescribe common sizes of barrels for firearms required to be possessed by the populace so that

ammunition would be interchangegble:
| believe any gentleman, who possesses military experience, will inform you that men without
auniformity of arms, accoutrements, and discipline, are no more than amob in a camp; that,
inthe fidd, instead of assisting, they interfere with one another. If asoldier drops hismusket,
and his companion, unfurnished withone, takesit up, it isof no service, because hiscartridges
donatfitit. By meansof thissystemn, auniformity of asamsand disciplinewill prevail throughout
the United States™

John Smilie made the classic antifederdist argument againgt Congress power:

Congress may give use a sdlect militia which will, in fact, be a sanding army--or Congress,
arad of agenerd militia) may say there shdl be no militiaat dl.

When a sdect militiais formed; the people in generd may be disarmed.’

This argument assumed that the right to keep and bear arms would be protected by the people
combininginto generd militiasto prevent being disarmed by sdlect forces. By contrast, James Wilson used
the following symbolic argument to contend that the Congtitution alowed for the ultimate force in the
populace: "Inits principles, it is surely democraticd; for, however wide and variousthe firearms of power
may appear, they may all be traced to one source, the people.'®®

The mgority of the Pennsylvaniaconvention refused to propose amendmentsto the Condtitution, which

wasratified on December 12, 1787. However, the"Dissent of the Minority of the Convention” demanded

%2 J ELLIOT, DEBATESIN THE SEVERAL STATES CONVENTIONS 521 (1836).

57 2 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 509
(1976).

% |d. at 336.
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adeclardtion of rights. Apparently written by Samue Bryan, author of "Centind," the document was first
published on December 18, 1787 and was circul ated throughout the country.>® Among therights declared
was the following:

Theat the people have aright to bear arms for the defense of themsalves and their own Sate,
or the United States, or for the purpose of killing game; and no law shdl be passed for disarming the
people or any of them, unlessfor crimes committed, or red danger of public injury from individuds,
and as tanding armiesin the time of peace are dangerousto liberty, they ought not to be kept up; and
that the military shall be kept under strict subordination to and be governed by the civil powers®
The above tracked the language of the Pennsylvania Declaration of Rights of 1776 in guaranteeing the

right to bear arms for sdf defense and defense of the state,®* adding defense of the United States and
hunting purposes aswdl. Bearing arms to hunt was not out of placein thearticle, because Pennsylvanians
were very familiar with British laws which disarmed the people under theguise of gamelaws® Similar to
the federd First Amendment adopted later, which begins" Congress shdl makeno law," thisproposal sates
that "no law shdl be passed for disarming the people, or any of them"--except that criminas or particular

dangerous individuas could be disarmed.

5 2 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 617
(1976).

®|d. at 623-24.
¢l See S HALBROOK, A RIGHT TO BEAR ARMS 22 (1989).

62 1d. at 23-25. Accordingly, the very next proposal of the "Dissent of the Minority" was as follows:

The inhabitants of the severd dates shal have liberty to fowl and hunt in seasonable times, on the
lands they hold, and on dl other landsin the United States not enclosed, and in like manner to fish in
al navigable waters, and others not private property, without being restrained therein by any laws to
be passed by the legidature of the United States.

2DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 624 (1976).
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The above daifiesthat the terms "bear ams' is not linguisticaly redtricted to matters of the militia or
the national defense. Bearing arms for self-defense and hunting were proper purposes. Mention of
ganding armies and the subordination of the military to the civil power in the same article did not detract
from the individua character of the right guaranteed. Indeed, the state power to maintain a militia was
proposed in a completely separate amendment:

That the power of organizing, arming, and disciplining the militia (the manner of disciplining the
militiato be prescribed by Congress) remain with theindividua states, and that Congress shdl not have
authority to cal or march any of themilitiaout of their own state, without the consent of such state, and
for such length of time only as such ate shdl agree.®®

The "Dissent” deemed an andlysis of some of the proposalsto be necessary. The need to retain Sate
power over the militiawas explained as follows.

The absolute unqudified command that Congress have over the militia may be made
ingrumentd to the destruction of dl liberty, both public and private; whether of a persond, civil, or
religious nature.

Fird, the persond liberty of every man probably from sixteen to sixty years of age may be
destroyed by the power Congress have in organizing and governing of the militia. Asmilitiathey may
be subjected to fines to any amount, levied in a military manner; they may be subjected to corpora
punishments of the most disgraceful and humiliating kind, and to death itsalf, by the sentence of acourt
martid. . ..

Secondly, the rights of conscience may be violated, asthereisno exemption of those persons
who are conscientioudy scrupulous of bearing ams. These compose arespectable proportion of the
community inthe date. . . .

Thirdly, the absolute command of Congressover themilitiamay be destructive of public liberty;
for under the guidance of an arbitrary government, they may be made the unwilling instruments of
tyranny. The militia of Pennsylvania may be marched to New England or Virginia to quell an
insurrection occasioned by the most galling oppression, and aided by the sanding army, they will no
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doubt be successful in subduing their liberty and independency . . . %

Thus, the Pennsylvania convention minority mede thefirst demand of aportion of aratifying convention
for adeclaration of individud rights, including bearing arms, and a reservation of state powers, including
organizing the militia

Despite Pennsylvaniahaving ratified the Condtitution, antifederalists continued to demand amendments.
One antifederdist expressed their attitude toward powder and lead (and hence arms) asfollows: "the sons
of freedom . . . may know the despots have not atogether monopolized these necessary articles"®®

While the state had dready ratified the Congtitution, a number of Pennsylvanians gathered at the
"Harrisburg Convention™ which, on September 3, 1788, reiterated the cal for amendments. Instead of a
declaration of specific rights, the convention would have incorporated dl of therights declared in the sate
hills of rights. "that every reserve of the rights of individuas, made by the severa condtitutions of the Sates
in the Union, to the citizens and inhabitants of each sate respectively, shdl remain inviolate, except so far
asthey are expresdy and manifestly yielded or narrowed by the national Congtitution.'®

In atotally separate article, the following amendment was proposed: "That each date, respectively,
dhdl have power to provide for organizing, aming, and disciplining the militia thereof, whensoever

Congress shal omit or neglect to provide for the same."®” Thus, individua rightswere sharply contrasted

% |d. at 638.

% |ndependent Gazetteer, Feb. 11, 1788, 2 DOCUMENTARY HISTORY OF THE
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%2 J. Elliot, DEBATESIN THE SEVERAL STATE CONVENTIONS 545 (1836).
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from State powers, alinguigtic usage which would prevail throughout the next three years.

B. The Federdist Response

Theright of the peopleto keep firearms, particularly those with military uses, argued the Condtitution's
proponents, would be recognized evenwithout abill of rights. In The Federalist No. 29, first published in
the New Y ork Independent Journa on January 9, 1788, Alexander Hamilton expounded the argument that
it would be wrong for a government to require

the great body of yeomanry and of the other classes of citizens to be under arms for the
purpose of going through military exercises and evolutions, as often as might be necessary to
acquire the degree of perfection whichwould entitle them to the character of awell regulated

militia . . .

Little more can reasonably be aimed at with respect to the people at large than to have
them properly armed and equipped. . . .

... Thiswill not only lessen the call for military establishments, but if circumstances
should at any time oblige the government to form an army of any magnitude that army can
never be formidable to the liberties of the people while there is alarge body of citizens little
if at dl inferior to them in discipline and the use of arms, who stand reedy to defend their rights
and those of their fellow citizens®®

In The Federdist No. 46, first published in the New York Packet on January 29, 1788, James
Madison contended that "the ultimate authority . . . resdesin the peopledone” To aregular amy of the
United States government "would be opposed a militiaamounting to near hdf a million citizens with ams

intheir hands" Alluding to "the advantage of being armed, which the Americans possess over the people

of dmost every other nation,"®® Madison continued: "Notwithstanding the military establishments in the

6 15 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 230
(1986).

% |d. at 492.
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severa kingdoms of Europe, which are carried as far as the public resources will bear, the governments
are afraid to trust the people with aams."™

Madison sent a copy of the above to Tench Coxe, who found them "very valuable papers' and used
theideasin hisownwritings.” Coxe responded to the"Dissent of the Minority" in Pennsylvaniaasfollows:

The power of the sword, say the minority of Pennsylvania, isin the hands of
Congress. My friends and countrymen, it is not so, for THE POWERS OF THE
SWORD ARE IN THE HANDS OF THE YEOMANRY OF AMERICA FROM
SIXTEEN TO SIXTY. The militia of these free commonwedths, entitled and
accustomed to their arms, when compared with any possble army, must be
tremendous and irresstible. Who are the militia? are they not oursdves. Isit feared,
then, that we shdll turn our arms each man againgt his own bosom. Congress have no
power to dissrm the militia. Their swords, and every other terrible implement of the
soldier, are the birth-right of an American. . . . [T]he unlimited power of the sword is
not in the hands of ether the federd or state governments, but, where | trust in God
it will ever remain, in the hands of the people.”

C. Samud Adams Proposd at the M assachusetts Convention

The demand for abill of rights reached a high pitch in Massachusetts before the ink on the proposed
Condtitution had time to dry. A "shipssnews' satire poking fun at various bill of rights proposals had this
to say about the right to keep and bear arms. "It was absolutely necessary to carry armsfor fear of pirates,
& c.and...ther amswere dl ssamped with peace, that they were never to be used but in case of hogtile

attack, that it wasin the law of nature to every man to defend himsdf, and unlawful for any man to deprive

0 |d. at 493.
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him of those weapons of saf defence.”
Antifederdigt John DeWitt published a series in Boston in late 1787 which articulated the position
againg the Congtitution. The following gppeared in the American Herald on December 3:
It is asserted by the most respectable writers upon government, that a wel regulated militia,
composed of the yeomanry of the country, have ever been considered asthe bulwark of afree people.
Tyrants have never placed any confidence on amilitia composed of freemen.”™
Dewitt predicted that Congress "at their pleasure may arm or disarm dl or any part of the freemen of
the United States, o that when their army is sufficiently numerous, they may put it out of the power of the
freemen militia of Americato assert and defend their liberties.. . . '™

In the Massachustts ratifying convention, William Symmes warned that the new government & some
point "shal be too firmly fixed in the saddle to be overthrown by any thing but a genera insurrection.”®
Y et fears of anding armieswere groundless, affirmed Theodore Sedwick, who queried, "if raised, whether
they could subdue a nation of freemen, who know how to prize liberty, and who have arms in their

hands?'’’

Samuel Adams, the mogt pralific proponent of the individud right to keep and bear arams in the pre-

3 Independent Chronicle (Boston), Oct. 25, 1787, 13 DOCUMENTARY HISTORY OF THE
RATIFICATION OF THE CONSTITUTION 523 (1981).

4 THE ANTIFEDERALIST PAPERS 75 (M. Borden ed. 1965).
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62 J ELLIOT, DEBATESIN THE SEVERAL STATE CONVENTIONS 74 (1836).

71d. at 97.
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Revolutionary era,”® introduced the following amendments in the convention:

And that the said Congtitution be never construed to authorize Congress to infringe the just
liberty of the press, or the rights of conscience; or to prevent the people of the United States, who are
pesaceable citizens, from keeping their own arms; or to raise standing armies, unless when necessary
for the defence of the United States, or of some one or more of them; or to prevent the people from
petitioning, in a peaceable and orderly manner, the federd legidature, for aredress of grievances; or
to subject the people to unreasonable searches and seizures of their persons, papers or possessions.”
It is noteworthy that the declaration stressed the "keeping" of arms, afavoritetheme of Samud Adams

and the other founding fathers of Massachusetts, which experienced the most dramatic arms seizures by
the British beforethe Revolution.® However, theright to kegp arms extended only to " peacesble citizens,"

not to criminds.
The federdist mgority in the convention prevented passage of Adams proposas. An antifederdist
explained:
It was his misfortune to have been misconceived, and the propostion was accordingly
withdrawn--le[a] st the business of the convention (the session of which was then drawing to a period)
might be unexpectedly protracted. His enemies triumphed exceedingly, and asserted to represent his

proposa as not only an artful attempt to prevent the congtitution being adopted in this state but as an
unnecessary and improper dteration of a sysem, which did not admit of improvements®

The Massachusetts convention ratified the congtitution on February 7, 1788 without demanding a

declarationof rights. Nonetheless, other than the standing army provision, Adams proposal would

8 S.HALBROOK, A RIGHT TO BEAR ARMS 1-7 (1989).

 DEBATES OF THE MASSACHUSETTS CONVENTION OF 1788 at 86-87, 266 (Boston,
1856).

8 See S. HALBROOK, A RIGHT TO BEAR ARMS 1-16, 39-41 (1989).

8 From the Boston Independent Chronicle, Independent Gazetteer, Aug. 20, 1789, at 2, col. 2.
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be seen asembodying the First, Second, and Fourth Amendmentsto the Congtitution when they werebeing
considered by Congressin 1789.%2

D. "Conaress Shdl Never Disslm Any Citizen'':
The New Hampshire Demands

When it rdified the Congtitution on June 21, 1788, the New Hampshire convention became the first
inwhichamgority voted to recommend ahill of rights, abeit abrief one. The recommended amendments
concerning individud rights, which would be reflected in the First, Second, and Third Amendments, were
asfollows

X. That no sanding army shal be kept up in time of peace, unless with the consent of three
fourths of the members of each branch of Congress, nor shal soldiersin atime of peace, be quartered
upon private houses without the consent of the owners.

XI. Congress shdl make no laws touching religion or to infringe the rights of conscience.

XIl. Congress shdl never disam any citizen, unless such as are or have been in actud
rebdlion.®

The prohibitions on Congresswould be absolute--"Congress shdl makenolaws' onrdigionand "shal
never disarm any citizen"--except that "actud" insurgents could be disarmed. The exception was prompted
by Shay's Rebdllion in Massachusetts and the smaller Exeter, New Hampshire riot of 1786.%

One federdig writer set forth an interesting andyss of the New Hampshire and Pennsylvania

82 |_d

8 1J ELLIOT, DEBATESIN THE SEVERAL STATE CONVENTIONS 326 (1836). "Theright
to bear arms, going back to the English Bill of Rights, received recognition in the Second Amendment to
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proposds. The Reverend Nicholas Collin of Philade phiapublished aseriesunder the penname A Foreign
Spectator” (from Sweden) entitled "Remarks on the Amendments to the Federal Congtitutions' proposed
by the state conventions. If the Condtitution contained "a scrupulous enumeration of al the rights of the
states and individuals, it would make a larger volume than the Bible . . . .'® Further, an amy was no
danger "especidly when | amwel armed mysdlf." "While the people have property, arms in their hands,
and only aspark of noble spirit, the most corrupt Congress must be mad to form any project of tyranny.'¢®

Callin further held that "a good militia is the naturd, easy, powerful and honorable defense of a
country.'®” |dentifying "acitizen, asamilitiaman," he referred to "that noble art, by which you can defend
your life, liberty and property; your parents, wife and children! "

Callin then congdered "those amendments which particularly concern severd persond rights and
liberties."® Attacking aproposa that the privilege of habeas corpus should not be suspended for morethan
gx months, he supported his position by referring to two of the proposed arms guarantees:

What is said on this matter, is asufficient reply to the 12th amend. of the

New-Hampshire convention, that congress shdl never disarm any citizen, unless
such asare or have been in actud rebdlion. If, by the acknowledged necessity
of suspending the privilege of habeas corpus, asuspected person may be secured,
he may much more bedisarmed. In such unhappy timesit may be very expedient
to disarm those, who cannot conveniently be guarded, or whose conduct has been
less obnoxious. Indeed to prevent by such a gentle measure, crimes and misery,

8 “Remarks" No. |1, Federa Gazette (Philadelphia), Oct. 24, 1788,

% No. IV, Fayetteville Gazette (N.C.), Oct. 12, 1789, at 1 col. 2-3 and 2, col. 1-2.
8 No. VIII, Federal Gazette, Nov. 14, 1788.

% 1d.

8 No. XI, id., Nov. 28, 1788.
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is a once judtice to the nation, and mercy to deluded wretches, who may
otherwise, by theingtigation of adark and bloody ringleader, commit many horrid
murders, for which they must suffer digan punishments.

The minority of Pennsylvaniaseemsto have been desirous of limiting the
federa power in these cases; but their conviction of its necessity appearsby those
very parts of the 3rd and 7th amendments framed in thisview, to wit, that no man
be deprived of his liberty except by the law of the land, or the judgment of his
peers—-and that no law shall be passed for disarming the people, or any of them,
unless for crimes committed, or real danger of publicinjury fromindividuds The
occasiond suspension of the above privilege [of habeas corpus| becomes pro
tempore the law of the land, and by virtue of it dangerous persons are secured.
Insurrections againgt the federd government are undoubtedly red dangers of
public injury, not only from individuas, but great bodies, consequently the laws of
the union should be competent for the disarming of both. %

Thisis the only discussion in the ratification period of the limited power of Congress to disam any
person or group under the two proposed amendments. Since personsinvolved in aninsurrection could be
arrested, Collin reasoned, they could certainly dso bedisarmed. Thisargument reflected the experiences
of the Revolution, inthat a Tory who could be tarred and feathered could be disarmed first, and a Redcoat

who could be shot could surrender his person and wegponsinstead. Thereisno hintin Collin'sdiscusson

that Congress could pass any law redtricting firearms ownership by law-abiding citizens.

E. "Things So Clearly Out of the Power of Congress":
Debate in the Public Forum

Alexander White published a strong reply to the Pennsylvania "Dissent,” which had generated

opposition to the Congtitution throughout severd states, induding Virginia Whitetimed publication of his

% |d. Callin dso opposed anendments guaranteeing afree pressand jury trid, aprohibition on generd
warrants and crud and unusua punishment, and al other proposed amendments. No. XIlI, id., Dec. 2,

1788 and No. XX VI, id., Feb. 16, 1789.

25



article to precede the eection of delegates to the Virginia ratifying convention, for which White was
running.®* White regarded the objections of the Pennsylvania minority as bordering on the dishonest, for
Congress clearly had no power over rights such as the private bearing of ams:

Thereare other things so clearly out of the power of Congress, that the barerecitd of themissufficient,
| mean the "rights of conscience, or religious liberty--the rights of bearing arms for defence, or for
killing game--the liberty of fowling, hunting and fishing . . . ."  Thesethings seemto have been inserted
among their objections, merely to induce the ignorant to believe that Congress would have a power
over such objects and to infer from their being refused a place in the Condtitution, ther intention to
exercise that power to the oppression of the people.®?

White proceeded to repeat the federdist dogma that a bill of rights would be dangerous, because it
would suggest that Congress had power over any subject not explicitly listed inthenbill of rights "But if they
had been admitted as reservations out of the powers granted to Congress, it would have opened alarge
fidd indeed for legd congtruction: | know not an object of legidation which by a parity of reason, might
not be fairly determined within the jurisdiction of Congress"®

Nonethe ess, White recognized that abuse of aright could be pendized: "The freedom of speech and
of the press, are likewise out of thejurisdiction of Congress.--But, if by an abuse of that freedom | attempt

to excite sedition in the Commonwedth, | may be punished.. .. ."** Similarly, Congress had no power over

bearing arms for defense or hunting, but could punish armed sedition.
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After publication of the above, White was el ected as addegateto the Virginiaconvention,* where he
voted with Madison and the other federaists to ratify the Congtitution prior to amendments.*

An antifederdist who published a proposed declaration of rightsin Virginiawould have guaranteed a
right to keep and bear amsfor "the people,” but would have stated "the nationd defense”’ asthe objective
of that right. Acting through Arthur Campbell in Pennsylvania, the "Society of Western Gentlemen™’
proposed adeclaration with thefollowing: "The people havearight to keep and bear arms, for the nationd
defense; danding armiesintimeof peace are dangerousto liberty, thereforethe military shdl be subordinate
to the civil power.'*®

Ina second sevies of Letters from the Federal Farmer, advertised in New York in early May 1788,

Richard Henry Lee dassfied as"fundamentd rights’ therightsof free press, petition, and religion; therights
to speedy trid, trid by jury, confrontation of accusers and againg self-incrimination; the right not to be
subject to "unreasonable searches or saizures of his person, papersor effects’; and, in addition to theright
to refuse quartering of soldiers, "the militiaought dwaysto be armed and disciplined, and the usua defense
of the country. . . " Since these rights were to be recognized in the Bill of Rights, Lee's concept of the

militiawarrants further examination:

% |d. at 402.
% 3ELLIOT, DEBATESIN THE SEVERAL STATE CONVENTIONS 654-55 (1836).

97 9 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 769-70
(1990).

% Virginia Independent Chronicle, April 30, 1788, in id. at 773-74.
“R. Lee, ADDITIONAL LETTERS FROM THE FEDERAL FARMER 53 (1788).
27



A militia, when properly formed, are in fact the people themselves, and render regular troops
in agreat measure unnecessary. . . . [ T]he condtitution ought to secure a genuine [militia] and guard
agang a sdect militia, by providing that the militia shal aways be kept well organized, armed, and
disciplined, and include . . . dl men capable of bearing arms; and that dl regulations tending to render
this generd militia usaless and defenceless, by establishing select corps of militia, or distinct bodies of
military men, not having permanent interests and attachments in the community to be avoided.!®

Thus, Leefeared that Congress, through its" power to provide for organizing, aming, and disciplining
the militia’ under Articlel, 88 of the proposed Condtitution, would establish a"select militid" gpart from the
people that would be used as an ingrument of domination by the federal government. The contemporary
argument that it is impractica to view the militia as the whole body of the people, and that the militia
conssts of the select corps now known asthe National Guard, aso existed during Legstime. He refuted
itin these terms:

But, say gentlemen, the generd militiaare for the most part employed at homeintheir private
concerns, cannot well be caled out, or be depended upon; that we must have a select militig; that is,
as | undergtand it, particular corps or bodies of young men, and of men who have but little to do at
home, particularly armed and disciplined in some measure, at the public expense, and dways ready
to take the field. These corps, not much unlike regular troops, will ever produce an inattention to the
generd militia; and the consequence has ever been, and dways must be, that the subgtantid men,
having families and property, will generaly be without arms, without knowing the use of them, and
defensaless;, whereas, to preserve li it is essentia that the whole of the le dways
possess arms, and be taught alike, especialy when young, how to use them; nor doesit follow from
this, that al promiscuoudy must go into actua service on every occason. The mind that ams & a
select militia, must be influenced by a truly anti-republican principle; and when we see many men
disposed to practice upon it, whenever they can prevail, no wonder true republicans are for carefully
guarding againgt it.1%

Lee'sview that awdl-regulated militiawas the armed popul ace rather than asdect group, or "Prussian

100 1d. at 169.
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militia,"'%? was reiterated by many others. "Aristocratis' feared that the active militia would "quell
insurrections that may arisein any parts of the empire on account of pretensonsto support liberty, redress
grievances, and thelike."®® "The second classor inactive militia, comprehends al the rest of the peasants;
viz., thefarmers, mechanics, labourers, & c. which good palicy will prompt government to disarm. [t would
be dangerous to trust such a rabble as this with ams in their hands"'® "M. T. Cicero" wrote to "The
Citizens of America”:

Whenever, therefore, the profession of arms becomesadigtinct order inthe state . . . theend
of the social compact is defeated. . . .

No free government was ever founded, or ever preserved its liberty, without uniting the
characters of the citizen and soldier in those destined for the defence of the sate. . .. Such areawell
regulated militia, composed of the freeholders, citizen and husbandman, who take up armsto preserve
their property, asindividuals, and their rights as freemen.'®

F. "Tha Every Man Be Armed":
The Virginia Convention

Legs antifederaist colleaguesin Virginia, Patrick Henry and George Mason, would effectively argue
the above positions in that date's retifying convention. The result would be an irrestible push for what
became the Second Amendment and the rest of the Bill of Rights.

Apparently before the convention began, the Virginia antifederdists had aready drafted adeclaration

102" A Slave," Oct. 6, 1787, 13 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE
CONSTITUTION 345 (1981).

103 The Government of Nature Delineated (1788), 2 DOCUMENTARY HISTORY OF THE
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of rightswhich the convention would later adopt nearly verbatim. 1ts gpparent author was George Mason,
who merdly added to the Virginia Declaration of Rights of 1776, which he dso authored.

In one draft in Mason's handwriting, the following language appears. "That the people have aRight to
mass & to bear arms; that awell regulated militia, composed of the Body of the people, trained to Arms,
isthe proper natural and safe Defense of afree State. .. .""% A right to "mass' with arms and bear them
recalled the revolutionary days when the armed multitudes would descend upon British colonid officias.
This term would be dropped for the more conservative term "keep," which connotes the quiet Sorage and
possession of amsin the home, and which prohibits governmenta seizure of ams.

Just after the Virginia convention began, the Virginia antifederaists sent copies of a declaration to
antifederdigtsin the New Y ork convention. George Mason, chairman of a "Committee of Oppostion,”
wrote to John Lamb, chairman of the Federal Republican Committee of New Y ork, on June 9, 1788,
enclosing another draft (in Mason's handwriting) of aproposed declaration of "the essentid and unadienable
Rights of the People.® It included: "That the People have a Right to keep and to bear Arms; that awell
regulated Militia, composed of the Body of the People, trained to arms, is the proper, naturd, and safe

Defence of afree State.. . . "1 William Grayson and Patrick Henry also wrote |etters dated the same,
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enclosing the draft, to Lamb.™® Aswill be seen, the Virginia convention would adopt thislanguage dmost
verbatim.

The Virginia ratifying convention met from June 2 through June 26, 1788. Edmund Pendleton,
opponent of a bill of rights, weakly argued that abuse of power could be remedied by recdling the
delegated powers in a convention.*** Patrick Henry shot back that the power to resist oppression rests
upon the right to possess arms.

Guard with jed ous attention the public liberty. Suspect every one who approachesthat jewe.
Unfortunately, nothing will preserveit but downright force. Whenever you give up that force, you are
ruined.**?

Henry sneered, "O gr, we should have fine times, indeed, if, to punish tyrants, it were only sufficient to
assamble the people!’ Y our arms, wherewith you could defend yoursalves, are gone. . . . Did you ever
read of any revolutionin anation . . . inflicted by those who had no power a al?'*3

Since the Condtitution had not been tested, Henry's arguments cannot be consdered mere
exaggerdions. He queried, "of what service would militia be to you, when, most probably, you will not

have asingle musket in the state?for, asarms areto be provided by Congress, they may or may not furnish

them."* Quoting the militia dause of the Condtitution, Henry continued: "By this, Sir, you see that their
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control over our last and best defence is unlimited. If they neglect or refuseto discipline or arm our militia,
they will be usdess: the states can do neither--this power being exclusively given to Congress.*®
James Madison responded that the militia provision was "an additiona security to our liberty, without
diminishing the power of states in any considerable degree. . . . Congress ought to have the power to
establish a uniform discipline throughout the states, and to provide for the execution of the laws, suppress
insurrections, and reped invasons. these are the only cases wherein they can interfere with the militia.. .
_"116
I nresponse to asuggestion that the militiawould be made into an ingrument of tyranny, Frances Corbin
asked: "Who are the militia? Are we not militia? Shal wefight againgt oursdves?™'” The federdist line
was clear: an armed populace had no need of awritten bill of rights.
Petrick Henry objected to the provision in Clause 17 for federal arms magazinesin each dtate:
Are we a lagt brought to such an humiliating and debasing degradation, that we cannot be
trusted with arms for our own defense? Where is the difference between having our amsin
our own possession and under our own direction, and having them under the management of
Congress. If our defence be the real object of having those arms, in whose hands can they be
trusted with more propriety, or equal safety to us, asin our own hands?8
Smilarly, Henry reiterated his objectionsto the militiaclause: "We have not one fourth of the armsthat

would be sufficient to defend oursdves. The power of arming the militia, and themeansof purchasngarms,

are taken from the states by the paramount power of Congress. If Congress will not arm them, they will
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not be amed at all."!*°
John Randolph denied that the federd power was exclusive of the states. " Should Congress neglect
to amor disciplinethe militia, the states are fully possessed of the power of doingiit; for they arerestrained
fromit by no part of the Congtitution."?° Aswill be seen, the convention would demand explicit recognition
of thisin an amendment to the Condtitution. George Mason agreed with Henry.  Attacking the idea
of agtanding army, Mason argued: "The militia may be here destroyed by that method which has been
practised in other parts of the world before; that is, by rendering them usaess--by disarming them. Under
various pretenses, Congress may neglect to provide for aming and disciplining the militia; and the Sate
governments cannot do it, for Congress has an exclusive right to arm them . . . ."%?! "When, againgt a
regular and disciplined army, yeomanry are the only defense,--yeomanry, unskillful and unarmed,--what
chance is there for preserving freedom?*?2 Mason recalled:
Forty years ago, when the resolution of endaving America was formed in Great Britain, the
British Parliament was advised by an artful man [Sir William Keith], who was governor of
Pennsylvania, to disarm the people; that it was the best and most effectual way to endave
them; but that they should not do it openly, but weaken them, and let them sink gradudly, by
totdly disusng and neglecting the militia. [Here Mr. Mason quoted sundry passages to this
effect.] Thiswasamost iniquitous project. Why should we not provide againgt the danger of
having our militia, our rea and natura strength, destroyed? The genera government ought, at
the same time, to have some such power. But we need not give them power to abolish our
miliia 1 they neglect to arm them, and prescribe proper discipline, they will be of no use. .

.. wish that, in case the general government should neglect to arm and discipline the militia,
there should be an express declaration that the state governments might arm and discipline

191d. at 169 (referring to Art. 1, §8, cl. 18).
120 1d. at 206.
121 1d. at 379.
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them. 1%

M ason undoubtedly quoted from a page of Sr William Keith'sCallection of Papersand Other Tracts

published in London in 1740. Colonid Pennsylvania Governor Keith violated every tenet of the whig-
republican philosophy which so influenced the Americans with the following words:

A Militiain an arbitrary and tyrannicd Government may possibly be of some Service to
the governing Power; but we learn from Experience, that in afree Country it is of litle use. The
People in the Plantations are so few in Proportion to the Lands they Possess, that Servants being
scarce, and Slaves s0 exceedingly dear, the men are generally under a Necessity to work hard
themsdlves, in order to provide the common Necessaries of Life for their Families, so that they
cannot spare a Day's Time without great Loss to their Interest; wherefore a Militia there would
become more burdensome to the poor People, than it can bein any Part of Europe. Besdes, it
may be question'd how far it would be consistent with good Policy, to accustom al the able Men
in the Coloniesto bewell exercised in Arms; it seems at present to be more advisable, to keep up
agmdl regular Force in each Province, which on Occasion might be readily augmented; so that
in Case of aWar, or Rebellion, the whole of the regular Troops on the Continent, might without
Loss of Time be united or distributed at Pleasure . . . .1

Keith's fear of "accustom[ing] dl the able Men in the Colonies to be well exercised in Arms' was
directly related to his fear of "rebelion.” He was the apologist of colonia imperiaism par excelence,
holding that "Every Act of a dependant Provincid Government therefore ought to terminate in the
Advantage of the Mother State™® and that none of the colonies "can with any Reason or good Sense
pretend to claim an absolute legidative Power within themsdlves. . . "%

While Mason may not have referred to it in the above speech, ina 1767 publication K eith advocated

123 |d
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resort to the slamp tax in order to support a"Body of Regular Troops' under the control of the Crown and
independent of the colonia governors*?” and asif that addition of insult to injury was not enough, referred
to the "loose, disorderly, andinsignificant Militia."?® One purpose of the standing army would be conquest
againg the Indians for purposes of economic expansion.'?®
Mason had dso made such arguments outside the convention. On May 26, Mason wrote to

Thomas Jefferson:

There are many other things very objectionable in the proposed new Congtitution; particularly the

amogt unlimited Authority over the Militiaof the severd States, whereby, under Colour of regulating,

they may disarm, or render usdless the Militia, the more easily to govern by astanding Army; or they

may harass the Militia, by such rigid Regulations, and intolerable Burdens, as to make the People

themsalves desireit's Abolition.™*°

James Madison countered Mason's arguments and quotations from Keith with the assertion that the
federa and dtate governments were "coequa sovereignties” adding: "l cannot conceive that this
Condtitution, by giving the generd government the power of the arming the militia, tekes it away from the
State governments. The power is concurrent, not exclusive.!

Henry again denied that the power was concurrent, and in a single argument asserted both the

individud right to have arms and the State power to encourage amilitia conssting of the armed popul ace:

127 9IR WILLIAM KEITH, TWO PAPERS ON THE SUBJECT OF TAXING THE BRITISH
COLONIESIN AMERICA 9 (London 1767).

128 |d. at 8.
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(1990).
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May we not disciplineand arm them, aswell as Congress, if the power be concurrent? So that
our militia shal have two sets of ams, double sets of regimentals, & c.; and thus, a a very
great cost, we shall bedoubly armed. The great object is, that every man be armed. But can
the people afford to pay for double sets of arms, & ¢.? Every onewho isable may havea
gun. But we havelearned, by experience, that, necessary asit isto have arms, and though our
Assambly has, by a successon of laws for many years, endeavored to have the militia
completely amed, it is Hill far from being the case. When this power is given up to Congress
without limitation or bounds, how will your militia be armed? Y ou trust to chance; for sure |
am tha nation which shal trugt itslibertiesin other hands cannot long exist. If gentlemen are
serious when they suppose a concurrent power, where can be the impolicy to amendit? Or,
in other words, to say that Congress shdl not arm or discipline them, till the states shal have
refused or neglected to do it?*?

Againthefederdists countered, with George Nicholas articulating more precisdy why the militia power
was not exclusve:

But it is said, the militia are to be disamed. Will they be worse armed than they are now?
Stll, as my honorable friend said, the states would have power to arm them. The power of
aming themis concurrent between the generd and state governments; for the power of arming
them rested in the state governments before; and athough the power be given to the generd
government, yet it isnot given exclusively; for, in every insance where the Condtitution intends
that the generd government shdl exercise any power exclusvely of the state governments,
words of excluson are particularly inserted. . . . Itis, therefore, not an absurdity to say, that
Virginiamay arm the militia, should Congress neglect to arm them after Congress had armed
them, when it would be unnecessary . . . %3

While not applied specificdly to the right to have arms, the requirement that a license be obtained
before exercise of aright was deemed to be infringement. George Nicholas argued: "The liberty of the
pressissecured. . . . Inthetime of King William, there passed an act for licensing the press. That was

repeded. . .. Thepeople. .. will not consent to pass an act to infringeiit. . . ."* The tarm "infringe’

132 1d. at 386 (emphasis added).
133 1d. at 391.

134 1d. at 247.
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would, of course, be used in the Second Amendment.

WilliamGrayson reasserted the exclusve power interpretation, warning that the militia"might bearmed
in one part of the Union, and totally neglected in another." He pointed out that England had an excdllent
militia law for itsdf, entailing "thirty thousand sdect militia" but neglected the militia of Scotland and
Ireland.**

John Marshdl examined in detail the reasons why dl powers not exclusively delegated are retained,
illugrating his point by reference to Artide |, Section 10 of the Congtitution, which providesthat "no state
shdl engagein war" unlessinvaded.®*® He continued:

But the worthy member fears, that in one part of the Union they will be regulated and
disciplined, and in another neglected. This danger is enhanced by leaving this power to each
state; for some states may attend to their militia, and others may neglect them. If Congress
neglect our militiawe canarm them ourselves. Cannot Virginiaimport ams? Cannot she put
them into hands of her militiamen?

Hethen concluded by observing, that the power of governing the militiawas not vested
in the states by implication, because, being possessed of it antecedent to the adoption of the
government, and not being divested of it by any grant or restriction in the Condtitution, they
must necessarily be as fully possessed of it as ever they had been. ™’

George Mason returned to the earlier remark by Francis Corbin, concerning "who arethe militia, if they
be not the people of thiscountry . . . ? | ask, Who are the militia? They consst of now of the whole

people, except afew public officers. But | cannot say whowill bethemilitiaof thefutureday. If that paper

on the table gets no dteration, the militia of the future day may not consst of al classes, high and low, and

135 |d. at 418.
13 |d. at 419-20.

137 1d. at 421.

37



rich and poor . . . "™ The republican militiawasthe armed populace at large; to be avoided was aselect
militiaor ganding amy.

In response, Nicholas detected a contradiction inthe antifederdists, in that Grayson objected because
there would be no sdlect militia, while Mason objected that there would be. Mason replied that Grayson
"had mentioned the propriety of having select militia, like those of Greet Britain, who should be more
thoroughly exercised than the militia at large could possibly be. But he, himsdlf, had not spoken of a
sdlection of militia, but of the exemption of the highest classes of the people from militiaservices . .. '**°
Grayson agreed, opining that "awell-regulated militia ought to be the defence of this country. In some of
our condtitutions it is said s0."%4° Article X|11 of the Virginia Declaration of Rights, authored by George
Mason, defined such amilitia as "the body of the people, trained to ams.”

Edmund Pendleton, president of the convention, got in the last word on the power of the sate to have
amilitia "The power of the generd government to provide for aaming and organizing the militiais to
introduce a uniform system of discipline to pervade the United States of America. . . . [ T]hough Congress
may providefor aming them, . . . thereisnothing to preclude [the states] from arming and disciplining them,
should Congress neglect to do it."#

Smilaly, the find word on theindividud right to have arms was by Zachariah Johnson, who argued

that the new Constitution could never result in religious persecution or other oppression because "the

138 |d. at 425-46.
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people are not to be disarmed of their weapons. They are left in full possession of them.'42
The Virginia convention resolved the above and other disputed provisions by ratifying the Congtitution

on June 25, 1788, subject to the stipulation that "every power, not granted thereby, remains with [the

people of the United States], and a their will . . . ."** On June 27, the convention recommended passage
of a hill of rights and other amendments drafted by a committee (appointed two days before) which
included Henry, Randolph, Mason, Nicholas, Grayson, Madison, John Marshdll, and others.**

The recommended bill of rights asserting "the essentid and undienablerights of the people™* included
thefallowing: "That the people have aright to keep and bear arms; that awell-regulated militia, composed
of the body of the people, trained to arms, is the proper, natura, and safe defence of a free Sate; that
ganding armies, intime of peace, are dangerousto liberty, and therefore ought to be avoided, asfar asthe
circumstances and protection of the community will admit; and thet, in al cases, themilitary should be under
gtrict subordination to, and governed by, the civil power."%® George Mason smply added thefirst clause-
-the right to bear arms--to the rest of the provison he had drafted for the Virginia Declaration of Rights

of 1776.1*" Asnoted, Mason, Henry, and Grayson had sent copies of a declaration with essentialy the

12 1d. at 646.
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same language to New Y ork antifederaists at the beginning of the Virginia convention.'#®

The Virginia convention recommended an entirdy different set of amendments to the text of the
Condtitution, including the provison: "That each Sate respectively shal have the power to provide for
organizing, aming, and disciplining its own militia, whensoever Congress shal omit or neglect to provide
for thesame."*® This language was dmost verbatim with that proposed by the Harrisburg Convention in
Pennsylvania®™® It did not appear in the draft declaration Mason had authored before the convention. As
will be seen, this and the other amendments clarifying the federd-gate relationship would later fail in
Congressdtogether. Even S0, the essence of some of these proposal swould beratified in the moregenerd
Tenth Amendment.

G. The New Y ork Convention

The New Y ork convention was preceded by serious antifederaist agitation. One "Common Sense”
noted "that the chief power will be in the Congress, and that what isto be left of our government is plain,
because a citizen may be deprived of the privilege of kegping arms for his own defence, he may have his
property taken without atrid by jury ... .""!

As noted, George Masonand other Virginiaantifederadists sent | etters and adraft declaration of rights

to the New York antifederdists. Antifederaist newspaper editor Eleazer Oswad persondly carried and

148 9 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 821
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delivered this correspondence to John Lamb, chairman of the Federal Republican Committee, on June 21.
New York Governor George Clinton, dso Presdent of the New York convention, gave copies of the
letters to a Speciad Committee of Correspondence.>

Robert Y ates, chairman of the Speciad Committee, wrote to George Mason on June 21, thanking him
for the proposed amendments, and enclosing a draft agreed to by many of the New Y ork convention
delegates.’>®* While this draft has not been located, the New Y ork convention would adopt the Virginia
language with adight change in the militiadause.

Fallowing Virginia by one month, New York ratified the Congitution on July 26, 1788. The
convention predicated its ratification on the following interconnected propositions:

That the powers of government may be reassumed by the people whensoever it shall
become necessary to their happiness. . . .

That the people have aright to keep and bear arms; that awell regulated militia, including the
body of the people capable of bearing arms, isthe proper, natural, and safe defence of afree sate™

BExplidt in thislanguage are the two independent declarations that individuas have aright to be armed
and tha the militiais the armed people. The convention declared "that the rights aforesaid cannot be
abridged or violated . . . ."°

New York aso adopted an entirdy separate lig of amendments concerning the structure of

152 9 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 813
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government. While not including a state militia power like that of Virginia, the convention suggested the
folowing: "That the militiaof any ate shdl not be compelled to serve without the limits of the State, for
alonger term than six weeks, without the consent of the legidature thereof "%

H. The North Cardlina Convention

On August 1, 1788, the North Carolina convention demanded the adoption of a declaration of rights
securing "the undiendble rights of the peopl€" and of other amendments concerning governmenta powers
before it would ratify the Condtitution.*> Among the various rights antifederdists anticipated could be
infringed was the right to have ams. Equating the militia with the people at large, William Lenoir argued
that Congress

could disarm the militia. If they were armed, they would be a resource against great oppressions. .

.. If the laws of the Union were oppressive, they could not carry them into effect, if the people were

possessed of proper means of defence.!%®

The declaration of rightsincluded the following taken from Virginids proposds:

Theat the people have aright to keep and bear arms; that awell regulated militia, composed
ofthebody of the  people, trained to arms, is the proper, naturd, and safe defence of afreedae
that ganding armies, in time of peace, are dangerous to liberty, and therefore ought to be
avoided, asfar asthecircumstancesand protectionofthe  community will admit; and that, in dl cases, the
militay  should be under strict subordination to, and governed by, the civil power.*®

A separate body of amendments dedt exclusively with the powers of the state and federd

governments. Like the Harrisburg and Virginia conventions, the North Carolina convention proposed:

1% 1d. at 331.
1374 J ELLIOT, DEBATESin the SEVERAL STATE CONVENTION 242 (1836).
158 1d. at 203.
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That each sate respectively shdl havethepowerto  provide for organizing, arming, and
discipliningitsown militia, whensoever Congress shal omit or neglectto  provide for the same; that the
militiashdl not be subject  to martid law, except when in actud sarviceintimeof  war, invasion, or
rebdlion; and when not in the actud sarvice of the United States, shall be subject only to such

fines, pendties, and punishments, asshal | bedirected or inflicted by the laws of its own sate !

North Carolina refused to ratify the Congtitution until November 21, 1789, severd weeks after
Congress passed the Bill of Rights and proposed it to the States.

l. The Armed Populace: Philosophica
and Pre-Revalutionary |nfluences

While federdigts and antifederdists differed on the need for a paper declaration, they were unified on
the concept that an armed populace is necessary for afree state.  As the ratification struggle ensued,
prominent authors recaled philosophica influences and pre-Revolutionary experiences which linked the
disarming of the people with oppression.

During 1787-1788, John Adams published his Defense of the Condtitutions of Government of the

United States of America, which became well known in the States and in Europe. Adams relied on

classca sources, in the context of an analysis of quotations from Marchamont Nedham's The Right

Condtitution of a Commonwedth (1656), to vindicate amilitiaof al the people:

"That the people be continudly trained up in the exercise of arms, and the militialodged only
in the peopl€'s hands, or that part of them which are most firm to the interest of liberty, that so the
power may rest fully in the digposition of their supreme assemblies” The limitation to " That part most
firmto the interest of liberty,” was inserted here, no doubt, to reserve the right of disarming dl the
friends of Charles Stuart, the nobles and bishops. Without stopping to enquireinto the justice, palicy,
or necessity of this, therulein genera isexcdlent. . . . One consequencewas, according to [Nedham),
"that nothing could at any time be imposed uponthe people but by their consent. ... AsAridotletells
us, in his fourth book of Politics, the Grecian states ever had specid care to place the use of and
exercise of amsin the people, because the commonwedth istheirswho hold the arms; the sword and

160 1d, at 245.
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sovereignty ever walk hand in hand together.” Thisis perfectly just. "Rome, and the territories about

it, were trained up perpetudly in arms, and the whole commonwedth, by this means, became one

formad militia'®*

After agreeing that dl the continental European states achieved absolutism by following the Caesarian
precedent of erecting "praetorian bands, instead of a public militia,"'%? the aristocratic Adams recognized
the individud right to use arms for persond protection but looked askance at the kind of armed protest
exemplified in Shays Rebdlion: "To suppose ams in the hands of citizens, to be usad at individud
discretion, except in private self-defence, or by partid orders of towns . . . is a dissolution of the
government."6

For the more radical Thomas Jefferson, individud discretion was acceptable in the use of ams not
amply for private but for public defense as well. Writing in 1787, Jefferson stressed the inexorable
connection between the right to have and use arms and the right to revolution as follows:

God forbid we should ever be twenty years without such arebdlion. . .. And what country can

preserveits liberties, if itsrulers are not warned from time to time, that this people preserve the spirit

of resstance? Let themtakearms. ... Thetree of liberty must be refreshed from time to time, with
the blood of patriots and tyrants.1%*

161 3 J. ADAMS, A DEFENSE OF THE CONSTITUTIONS OF GOVERNMENT OF THE
UNITED STATES OF AMERICA 471-72 (1787-88). Newspapers of the time alluded to Rome's
disarming of conquered peoples. The Massachusetts Centindl, April 11, 1787 recalled "the old Roman
Senator, who after hiscountry subdued the commonwedlth of Carthage, had madethem ddliver up. . . their
arms. . . and rendered them unable to protect themselves. .. ." 13 DOCUMENTARY HISTORY OF
THE RATIFICATION OF THE CONSTITUTION 79 (Kaminski and Saladino eds. 1981).

1623 J. ADAMS, A DEFENSE OF THE CONSTITUTIONS, 474 (1787-88).
163 |d. at 475.

164 |_etter to Wm. S. Smith, 1787, in JEFFERSON, ON DEMOCRACY 20 (S. Padover ed. 1939).
In his influentia Letter of 1788, Luther Martin Sated: "By the principles of the American revolution
arbitrary power may, and ought to be, resisted even by arms, if necessary.” 1J. ELLIOT, DEBATESIN
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In 1789, Dr. David Ramsay published hisHistory of the American Revolution A prominent federai,

Ramsay wrote this work while he was a member of the Continental Congress in the 1780s'® He aso
served as a delegate to the South Carolina ratification convention in 1788. Madison had served with
Ramsey in the Continental Congress, and was aware of the book.1%

Ramsey's account of grievances leading to the Revolution was apropos, because bills of rights were
then being drafted to prevent a recurrence of infringements on rights such as keeping and bearing arms.
Ramsey recdled Generd Gage's disarming of the inhabitants of Boston just after Lexington and Concord
in 1775, the most Sgnificant infringement which would destine the Second Amendment's recognition of the
right to "keep" ams, asfollows

To prevent the people within Boston from co-operating with their countrymen without in case
of an assault which was now daily expected, General Gage agreed with acommittee of the town, that
upon the inhabitants lodging their ams in Faneuil-hdl or any other convenient place, under the care of
the sdectmen, dl such inhabitants as were inclined, might depart from the town, with their familiesand
effects. In five days after the rdtification of this agreement, the inhabitants had lodged 1778 firearms,

634 pistals, 273 bayonets and 38 blunderbusses. The agreement waswell observed in the beginning,

but after a short time obstructions were thrown in the way of its final completion, on the plea that

persons who went from Baoston to bring in the goods of those who choseto continue within thetown,
were not properly treated. Congress remondrated on the infraction of the agreement, but without

THE SEVERAL STATE CONVENTIONS 382 (1836). See New Y ork Journal, Aug. 14, 1788, at 2,
cal. 4 (the people will resst arbitrary power). A writer in the Pennsylvania Gazette, April 23, 1788, in
DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION (Mfm.Supp.)
at 2483 (Jensen ed. 1976), criticized "the loyalists in the beginning of the late war, who objected to
associating, arming and fighting, in defense of our liberties, because these measures were not conditutiond.
A free

people should dways be l€ft . . . with every possible power to promote their own happiness.”

165 1 D, RAMSAY, THE HISTORY OF THE AMERICAN REVOLUTION xliii (Liberty Classics
ed. 1990).

166 13 PAPERS OF JAMES MADISON 233 (1981).
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effect.’®

Specificdly, in the Declaration of Causes of Taking Up Arms of 1775, the continental Congress
decried Gage's saizure of the armsthat had been surrendered with the assurances that the arms would be
kept only temporarily by the selectmen, and that theinhabitantswould be allowed to depart from Boston. 1%
Ramsey listed the specific types of arms seized--firearms (i.e. muskets and other long-barrelled shoulder
arms), pistols, bayonets, and blunderbusses, which are short-barrelled shotguns.

It would be naive to believe that the inhabitants did not keep a substantiad number of their arms.
Ramsay noted Gage's skepticiam asfollows:

The sdect-men gave repeated assurances that the inhabitants had delivered up thelr arms, but as a

cover for violaing the agreement, generd Gageissued aproclamation, in which he asserted that he had

full proof to the contrary. A few might have secreted some favourite arms, but nearly al the training

arms were delivered up.*®®

Evidently, the American tradition of civil disobedience to firearms prohibitions was well entrenched by

171 D. RAMSAY, THE HISTORY OF THE AMERICAN REVOLUTION 176 (1990).
168 Connecticut Courant, July 17, 1775, at 2, col. 1.

1691 D. RAMSAY, THE HISTORY OF THE AMERICAN REVOLUTION 177 (1990). Gage's
proclamation, issued on June 19, 1775, stated:

Whereas notwithstanding the repeated assurances of the selectmen and others, that al the
inhabitants of the town of Boston had bona fide delivered their fire arms unto the persons appointed
to receive them, though | had advices at the same time of the contrary, and whereas | have since had
full proof that many had been perfidious in this respect, and have secreted great numbers. | have
though fit to issue this proclamation, to require of dl personswho haveyet firearmsin their possesson
immediately to surrender them at the court house, to such persons as shall be authorized to receive
them; and hereby declare that dl persons in whose possession any fire arms may hereafter be found,
will be deemed enemies to his mgesty's government.

New York Journal, Aug. 31, 1775, at 1, col. 4.
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1775.

Ramsay dso recdled King George's 1774 ban on importation of firearms into the colonies. "The
provincias laboured under great inconveniences from the want of arms and ammunition. Very early inthe
contest, the king of Greet-Britain, by proclamation, forbad the exportation of warlike forces to the
colonies.™™ Thisinfringement on the right to kegp arms was circumvented by domestic manufacture and
smugdling.

Ramsay extolled the Americans superiority in the bearing and use of ams. "All ther military
regulations were carried on by their militia, and under the old established laws of theland. For the defence
of the colonies, the inhabitants had been, from their early years, enrolled in companies, and taught the use
of ams."*"' Ramsey noted: "Europeans, from their being generdly unacquainted with fire ams are less
easly taught the use of them than Americans, who are from their youth familiar with these instruments of
war . ... "7

Ramsay pointed out the close connection between a nation of hunters and target shooters and awell
regulated militia. Of the Baitle of Bunker Hill, he wrote:

None of the provincds in this engagement were riflemen, but they were dl good marksmen. The

whole of their previous military knowledge had been derived, from hunting, and the ordinary

amusements of sportsmen. The dexterity which by long habit they had acquired in hitting beests, birds,
and marks, was fataly applied to the destruction of British officers™
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Due to the shortage of gunpowder, the Revolutionary leaders encouraged preservation of the article
only for overthrow of tyranny. "The public rulers in Massachusetts issued a recommendation to the
inhabitants, not to fireagun a beast, bird or mark, in order that they might husband their little stock for the
more necessary purpose of shooting men."™* But Ramsay remembered the difficulty of regimenting armed
freethinkers. "The husbandmen who flew to arms were active, zedous, and of unquestionable courage,
but to introduce discipline and subordination, among free men who were habituated to think for themselves,
was an arduous labour." "

Ramsay aptly captured the Americans perception of themsalves in 1789 as free people who were
entitled to speak their minds and to keep and bear ams. His account of British infringements on these
rights must have been consdered most timely by the architects and craftsmen of what became the Bill of

Rights

[1l. THE ADOPTION OF THE BILL OF RIGHTS

A. Madison's Proposed Amendments

Inthefirst federd dections under the new Condtitution, James Madison ran for aseat in the new House
of Representatives againgt James Monroe, who championed the antifederdist cause. Departing from

previous federdist positions, Madison championed abill of rights, and won the election. '’

174 |d at 207.
175 | 4.

176 R, RUTLAND, THE BIRTH OF THE BILL OF RIGHTS 196 (1962).
48



Inwhat is thought to be a gpeech he drafted to ddliver to the House had he won the e ection, Monroe
advocated a declaration of rights, sating:

The following appearsto be the most important objects of such aninstrument. 1t should more
especialy comprise adoctrine in favor of the equality of human rights; of the liberty of consciencein
matters of religious faith, of speech and of the press, of the trid by jury of the vicinage in civil and
crimind cases, of the benefit of the writ of habeas corpus; of the right to keep and bear arms.. . . . If
theserightsarewd | defined, and secured againgt encroachment, it isimpossible that government should
ever degenerate into tyranny.”’

Asfate would have it, Madison would give asimilar speech. Madison had been keeping ascrapbook
of newspaper clippings from around the country of proposed amendments, including those from the sate
conventions.® In hisnotesfor aspeech introducing what becamethe Bill of Rights, Madison wrote: "They
[the proposed amendments] relate firgt to private rights--fallacy on both sides-espec]idl]y asto English
Dedl[aratio]n. of Rights-1. mereact of parl[iamen]t. 2. no freedom of press--Conscience. . . atainders--
arms to protest[an]ts."t"®

Thus, Madison stated that the rights he would propose, such asfreedom of the press and keeping and
bearing arms, were "privaterights” The "fdlacy” asto the English Declaration of Rightswasthet it wasa
"mereact of Parliament” which Parliament itself could reped; by contragt, the American bill of rightswould

not, aspart of the Congtitution, be subject to repea by Congress. Moreover, the English Declaration either

omitted or unreasonably limited fundamentd rights. Freedom of the press was not recognized at dl, and

17 James Monroe Papers, New Y ork Public Library, Miscellaneous Papers and Undated Letters.
18 R, RUTLAND, JAMES MADISON: THE FOUNDING FATHER 59-60 (1987).

179 Madison, Notesfor Speechin Congress, June 8, 1789, 12 MADISON PAPERS 193-94 (Rutland
ed. 1979). In aletter to Edmund Pendleton, Oct. 20, 1788, Madison referred to proposed amendments
as "those further guards for privaterights. . . ." 4 MADISON PAPERS 60.
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the right to keep and bear arms was limited to Protestants and further limited by class. "That the Subjects
whichare Protestants, may have Armsfor their Defence suitable to their Condition, and asare dlowed by
Law."&

OnJdune 8, 1789, in the House of Representatives, James Madison proposed hislong-awaited bill of
rights. Madison's draft contained both philosophica declarations and substantive restrictions.  Firgt, the
Condtitution would contain a new preamble with fundamenta principles from the Virginia Declaration of
Rights "dl power is origindly vested in, and consequently derived from the peopl€"; "government is
indtituted . . . for the benefit of the peopl€e’; and "the people have an indubitable, unaienable, and
indefeasible right to reform or change their government . . . ."18! The ultimate power isin the people, who
would thereby have the right to be armed.

M adison then proposed that the text of the Constitution be amended to limit the powers of Congress.
Civil rights could not be abridged on account of religious belief, no nationd religion could be established,
and the rights of conscience could not be"in any manner, or on any pretext infringed."®? "The people shall
not be deprived or abridged of their right to speak,” and a free press, "as one of the great bulwarks of
liberty," would be inviolable®® "The people shdl not be restrained from peaceably assembling and

consulting for their common good,”" and petitioning the legidature for redress of grievances!® The next

180 An Act Declaring the Rights and Liberties of the Subject, 1 W. & M., Sess. 2, ¢.2 (1689).
181 4 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 9-10 (1986).
182 1d. at 10.

183 |,

184 m

50



guarantee referred to the same entity with rights--"the peopl €"--and interposed a philosophica declaration
between two redrictions. "The right of the people to keep and bear arms shdl not be infringed; a well
armed, and well regulated militia being the best security of a free country: but no person rdigioudy
scrupulous of bearing arms shall be compeled to render military service in person.'28

This provision, which becamethe Second Amendment, began with asubstantive guaranteein the nature
of acommand that the individud right to kegp and bear aams shdl not beinfringed. Just as"keeping” ams
referred to possesson of ams by an individud, the terms "bear arms’ meant Smply to carry ams.
Previoudy, Madison had sponsored ahill inthe Virginialegidature under which a person who hunted deer
illegdly would be on probation for ayear and could not "bear agun out of hisinclosed ground, unlesswhilst
performing military duty . . . "% Theviolator could bear apistol, but not ashoulder arm except for militia
duty. 287

After the above command that the right shal not be infringed, Madison's proposd made the
philosophicd declaration that awell armed and regulated militiaisthe best security of afree country. This
declaration did not limit the right, but gave the chief palitica reason for guaranteeing the right against
governmenta infringement. Keeping and bearing armswould be protected for dl lawful purposes, but self-

defense, hunting, shooting at the mark (i.e., target shooting), and other nonpolitica purposes had no place

185 | 4.
18 Bill for Preservation of Deer (1785), 2 JEFFERSON, PAPERS 443-44 (Boyd ed. 1951).

187" One species of fire-arm, the pistal, is never caled agun.” NOAH WEBSTER, AN AMERICAN
DICTIONARY OF THE ENGLISH LANGUAGE (1828) ("gun). Webster, aprominent federalist from
1787, dso defined "bear” as"'to carry™ or "to wear . . . as, tobear asword, abadge, aname; tobear ams
inacoat." 1d.
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inafedera Constitution which delegated no power to regulate these activities. Since Congresscould raise
and support armies, the superiority of the militia in securing a "freg' country must be declared. For the
same reason, conscientious objectors could not be forced to bear armsin military service,

In contrast with the above substantive guarantees, most of the remainder of Madison's resolutions
related to procedura guarantees suchas double jeopardy, search and seizure, and other crimina matters.
A longer verson of what became the Ninth Amendment concluded the limitations on the power of
Congress.

The exceptions here or esawhere in the condtitution, made in favor of particular rights, shall
not be so congtrued as to diminish the just importance of other rights retained by the people; or asto
enlarge the powers delegated by the condtitution; but either as actud limitations of such powers, or as
inserted merely for greater caution. %

To the existing prohibitions on state action, Madison would have provided that no state shall "violate"
the equa rights of conscience or a free press’® An amendment to the judiciary provisions of the
Condtitution would have asserted that in common law suits, "the tria by jury as one of the best securities
to the rights of the people, ought to remaininviolate*® Likethe"wdl-regulated-militid’ declarationto the
ams guarantee, this philosophica statement about "one of the best securities’ of the peoples rights was
never intended as a limitation on the guarantee.

Toward the end of the Condtitution, Madison would haveinserted averson of what becamethe Tenth

Amendment, abosent recognition of power in “the people’: "The powers not del egated by this congtitution,

18 4 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 11 (1986).

189 |d
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nor prohibited by it to the states, are reserved to the states respectively."*

Throughout, Madison utilized consstent word choice: governments have "powers,” while only "the
people" as individuas have "rights," abeit the people dso have "powers!%®? At no point did Madison
suggest that any of thebill of rights provisionswere intended to protect Sate powersfrom federd intrusions,
that "the people" redly meant the state governments, that a state government had "rights’ instead of
"powers,” or that the term "infringe’ applied to anything other than governmenta violation of individud
rights. Madison conceptualized the rights he sought to guarantee as follows:

The people of many States have thought it necessary to raise barriers againgt power in dl forms
and departments of Government, and | aninclined to believe, if oncehillsof rightsare established
in dl the States, as wdll as the federd condtitution, we shdl find that dthough some of them are
rather unimportant yet, upon the whole, they will have a sdutary tendency. . . .

Insomeingtancesthey assart those rightswhich are exercised by the peoplein forming and
establishing a planof Government. In other instances, they specify those rightswhich are retained
when particular powers are given up to be exercised by the Legidature. In other instances, they
gpecify those pogtive rights, which may seem to result from the nature of the compact. Trid by
jury cannot be considered as a naturd right, but a right resulting from a socia compact which
regulates the action of the community, but is as essentid to secure the liberty of the people asany
one of the pre-existent rights of nature. In other instances, they lay down dogmetic maxims with
respect to the congruction of the Government; declaring thet the legidative, executive, and judicid
branches shall be kept separate and digtinct. . . .

But whatever may be the form which the several States have adopted in making

¥d. at 12.

192 As gated in R. Caplan, The History and Meaning of the Ninth Amendment, in THE RIGHTS
RETAINED BY THE PEOPLE 278-79 & n.142 (1989):

Madison's distinction between powers and rights assumed a sharply definable boundary between
governmentd and individua discretion. For Madison, apower was adelegated capacity dlowing the
government to perform certain kinds of acts. . . . It is Madison's consstent usage, which diminated
the ambiguous concept of state rights as referring to both governmenta and persond rights, replacing
it with the clearer power/right dichotomy, that was adopted with the Bill of Rights.
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declarationsin favor of particular rights, the great object in view is to limit and qudify the powers

of Government, by excepting out of the grant of power those casesin which the Government ought

not to act, or to act only in a particular mode.1*®

According to the above analysis, the press, ams and smilar substantive guarantees would be "rights
which are retained” and among "the pre-existent rights of nature” These are the areas in which the
Government "ought not to act.” Jury trid and other procedurd rights start from the social compact. They
specify that the government must "act only in a particular mode.”

The hill of rights was concelved to deny exercise of power whether by direct infringement or indirectly
through exercise of a delegated power. Opponents of abill of rights pointed only to thelack of an explicit
power over any of the proposed guarantees. For instance, Congressman James Jackson of Georgia
argued: "The gentleman endeavors to secure the liberty of the press; pray how isthisin danger? Thereis
no power given Congress to regulate this subject as they can commerce, or peace, or war."'** Madison
answvered such arguments as follows:.

The Generd Government has aright to pass dl laws which shdl be necessary to collect

its revenue; the means for enforcing the collection are within the direction of the Legidaure: may

not generd warrants be considered necessary for the purpose, aswell asfor some purposeswhich

it was supposed a the framing of their congtitutions the State Governments had in view? If there

was reason for restraining the State Governments from exercising this power, thereislike reason

for restraining the Federd Government.*®

In other words, Congress has no delegated power to abridge freedom of the press or to infringe on

the right to keep and bear arms. Nor may Congress exercise one of its del egated powers, such astaxation

1931 ANNALS OF CONGRESS 436-37 (1834).

1941d. at 442.

195 |d. at 438.
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or regulaion of commerce, in such way as to infringe on the right to posses arms or to violate the right
againgt unreasonable search and saizure.

While he followed the recommendations of severad state conventions that a declaration of rights be
adopted, Madison did not offer extensive amendments concerning the structure of government. One such
amendment Madison neglected was the power of the states to organize militias.

Madison's colleagues clearly understood the arms guarantee to be protective of individud rights.
Representative Fisher Ames of Massachusetts wrote: "Mr. Madison has introduced his long expected
amendments. . . . It contains a bill of rights . . . the right of the people to bear arms."1®® Ameswrote to
another correspondent: "The rights of conscience, of bearing ams, of changing the government, are
declared to be inherent in the people.™®” Senator William Grayson of Virginiainformed Patrick Henry:
"Lagt Monday a string of amendments were presented to the lower House; these atogether respected
persond liberty . .. "% After reading the amendments which Madison sent him, Joseph Jones wrote to
M adison that "they are calculated to secure the personal rights of the people. . . ."%%°

Ten days after the Bill of Rightswas proposed in the House, Tench Coxe published his"Remarkson

1% Amesto Thomas Dwight, June 11, 1789, 1 WORKS OF FISHER AMES 52-53 (1854).
197 Amesto F.R. Minoe, June 12, 1789, id. at 53-54.

198 June 12, 1789, in 3 PATRICK HENRY 391 (1951). And see Joseph Jonesto Madison, June 24,
1789, 12 MADISON PAPERS 258 (1978) (the amendmentsare " cal cul ated to secure the persond rights
of the people . . . ."); William L. Smith to Edward Rutledge, Aug. 9, 1789, 79 SOUTH CAROLINA
HISTORICAL MAGAZINE 14 (1968) (the amendments "will effectudly secure privaterights. .. .").

199 CREATI NG THE BI LL OF RI GHTS: THE DOCUMENTARY RECORD FROM THE
FI RST FEDERAL CONGRESS, ed. H Veit et al., 253 (1991).
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the Firgt Part of the Amendments to the Federd Condtitution,” under the pen name"A Pennsylvanian,” in
the Philadelphia Federa Gazette?® Probably the most complete exposition of the Bill of Rights to be
published during its retification period, the "Remarks' included the following: "As civil rulers, not having
their duty to the people duly before them, may attempt to tyrannize, and as the military forces which must
be occasiondly raised to defend our country, might pervert their power to theinjury of their fellow-citizens,
the people are confirmed by the next articlein their right to keep and bear their privatearms.” In short, what
is now the Second Amendment was designed to guarantee the right of the people to have "ther private
ams' to prevent tyranny and to overpower an abusive standing army or sdect militia

Coxe sent acopy of his article to Madison along with aletter of the same date. "It has gppeared to
me that a few well tempered observations on these propositions might have a good effect . . . . It may
perhaps be of use in the present turn of the public opinions in New York gate that they should be
republished there.?®* Madison wrote back, acknowledging "your favor of the 18th ingtant. The printed
remarks inclosed in it are dready | find in the Gazettes here [New York]." Madison endorsed Coxe's
andyss-including that the amendment protected the possession and use of "private ams'-- with the
comment that ratification of the amendments "will however be greetly favored by explanatory drictures of

aheding tendency, and is therefore already indebted to the co-operation of your pen.'%

20 Federa Gazette, June 18, 1789, at 2, col. 1. Madison's proposals had been published two days
before in the same paper. Federal Gazette, June 16, 1789, at 2, col. 2-3.

201 Coxe to Madison, June 18, 1789, 12 MADISON PAPERS 239-40 (1978).

202 Madison to Coxe, June 24, 1789, id. at 257.
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Coxe's defense of the amendments was widdly reprinted.?® A search of the literature of the time
reveds that no writer disputed or contradicted Coxe's analyss that what became the Second Amendment
protected the right of the peopleto keep and bear "their privatearms.” Theonly dispute was over whether
a hill of rights was even necessary to protect such fundamenta rights. "One of the People" replied to
Coxes article with aresponse cdled "On a Bill of Rights" which held "the very idea of ahill of rights' to
be "a dishonorable one to freemen." "What should we think of a gentleman, who upon hiring awaiting-
man, should say to him 'my friend, please take notice, before we come together, that | shal dways clam
the liberty of eating when and what | please, of fishing and hunting upon my own ground, of keeping as
many horses and hounds as| can maintain, and of spesking and writing any sentiments upon al subjects.”
Asamere servant, the government had no power to interferewith individud libertiesin any manner without
aspecific delegation. "[A] master reservesto himsdlf . . . everything esewhich he has not committed to the

care of those servants.'*

203 E.g., New York Packet, June 23, 1789 at 2, col. 1-2; Massachusetts Centing (Boston), July 4,
1789, at 1, col. 2. Coxe's "Remarks on the Second Part of the Amendments,” which appeared in the
Federal Gazette, June 30, 1789, at 2 col. 1-2, exposited what is now the Ninth Amendment as follows:

It has been argued by many againgt a bill of rights, that the omission of some in making the detall
would one day draw into question those that should not be particularized. 1t istherefore provided, that
no inference of that kind shal be made, so as to diminish, much lessto dienate an ancient tho' unnoti-
ced right, nor shdl ether of the branches of the Federad Government argue from such omission any
increase or extension of their powers.

Three decades |ater, Coxe was still writing on the right to keep and bear aams. Hereferred to "the right
to own and use arms and consequently of self-defense and of the public militiapower . . .." Democratic
Press (Philaddphia), Jan. 23, 1823, at 2, col. 2. "Arms' included muskets, rifles, pistols, and swords. E.g.,
Democratic Press, Feb. 2, 1811, at 2.

204 Federal Gazette, July 2, 1789, a 2, col. 1.
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Samud Nasson, a member of the Massachusetts ratification convention who voted againgt the
Condtitution, explained the common understanding of the arms guarantee in letter dated July 9 to
Representative George Thatcher, a Federdist from that state:

| find that Amendments are once again on the Carpet. | hope that such may take place aswill

be for the Best Interest of thewhole. A Bill of rights well secured that we the people may know how
far we may Proceed in Every Department. Then there will be no Dispute Between the people and
rulersin that may be secured the right to keep arms for Common and Extraordinary Occasions such
as to secure oursalves againg the wild Beast and aso to amuse us by fowling and for our Defence
againg a Common Enemy. Y ou know to learn the Use of amsisdl that can Save usfrom aforeign
foethat may attempt to subdue us, for if we keep up the Use of arms and becomewell acquainted with
them, we Shdl always be able to ook themin thefacethat arise up againg us. For itisimpossbleto
Support a Standing army large Enough to Guard our Lengthy Sea Coast, and now Spare me on the
subject of Standing armies in atime of Peace. They dways were firg or last the downfdl of dl free
Governments. It was by their help Caesar made proud Rome Own a Tyrant and a Traitor for a
Master.

Only think how fatal they were to the peace of this Country in 1770, what Confusion they
Brought on the Fatal 5 of March [the Boston Massacre]. | think the remembrance of that Night is
enough to make us Careful how we Introduce them in afree republican Government--1 therefore hope
they will be Discouraged, for | think the man that Entersasa Soldier in atime of peace only for aliving
isonly afit tool to endave hisfelows. For this purpose was a Standing Army firgt introduced in the
World. Ancther that | hope will be Established in the bill is trids by Juries in dl Causes Excepting
where the parties agree to be without.?%

The above is the only known correspondence from a congtituent to a Congressman which explained
the understanding of the proposa that became the Second Amendment. Theright to keep armsexistsfor
"common,"i.e., ordinary, occasionsand for "extraordinary” occasions, such as hunting beastsand fowl and
protection from a common foe. The purpose was acitizenry with experience and knowledge in the use of

ams which comes from regular possession of and practice with aams. Only an armed citizenry could

205 CREATING THE BILL OF RIGHTS, ed. H. Veit et d., 260-61 (1991) (Emphasis added).
Spelling and punctuation corrected. For Nasson's earlier correspondence with Thatcher, seeid. at 251.
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prevent the oppression of astanding army.

Not dl condituent mail favored a bill of rights. A week before Madison had introduced the
amendments, federdist and Congregationa pastor Jeremy Belknap wrote to Senator Paine Wingate of
M assachusetts that Samud Adams, on taking office as lieutenant governor, expressed

his"devout & fervent wish" that "the people may enjoy well grounded confidence that their personal
& domedtic rights are secure.” This is the same Language or nearly the same which he used in the
Convention when he moved for an addition to the proposed Amendments--by inserting a clause to
provide for the Liberty of the press-the right to keep arms--Protection from seizure of person &
property & the Rights of Conscience. By which motion he gave an darm to both sdes of the house
& had nearly overset the whole business which the Friends of the Condtitution had been Iaboring for
several Weeks to obtain.  Should a Man tell me that he devoutly wished | might not bresk into his
house & rob his desk--I think | should have aright to suspect that he viewed mein no better light than
aBurglar. Soif aMan publickly expresses adevout wish that the new Government may not rob him
of his persond & domesdtic rights-I think it not uncharitable to conclude that he has a jedousy of its
intentions2%

The paster resented Adams attempt at the Massachusetts convention to recommend a bill of rights,
and cdlearly did not support the impending federd bill of rights. Yet he correctly characterized of bill-of-
rights supporters who wished for recognition of the "persond” right to keep arms--they feared that
government would become crimina unless restrained.

B. Action by the House Sdlect Committee

The House select committee to consider amendments appointed on July 21, 1789, included John
Vining of Delaware as chairman, Madison, Roger Sherman of Connecticut, and a member from each of

the other states.®” Sherman formulated hisown draft of proposed amendmentsto the Congtitution. Seven

206 CREATING THE BILL OF RIGHTS, ed. H. Vet e d., 241 (1991).

207 The other membersincluded Abrahim Badwin, Aedanus Burke, Nicolas Gilman, George Clymer,
Egbert Benson, Benjamin Goodhue, Elias Boudinot, and George Gale. 4 DOCUMENTARY HISTORY
OF THE FIRST FEDERAL CONGRESS 4 (1986).
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of the ten amendments in the Sherman draft declared rights of the people, while three concerned the
sructure and power of government. Sherman'’s rights guarantees were far more limited than those of
Madison: the draft included no declaration of the rights of the people to keep and bear arms, against
unreasonable search and seizure, to counsel and to due process of law, and no mandate on separation of
church and state (hardly a surprise from a Connecticut representative).2®

Asnoted, Virginiaand North Carolina proposed (1) abill of rights, including a guarantee of the right
of the people to keep and bear arms, with adeclaration that awel| regulated militiais necessary for afree
sate; and (2) a separate body of amendments relating to powers of Congress, including clarification that
each state may provide for organizing and arming its own militia when Congress neglects to act. The
Pennsylvania antifederaists-including the Dissent of the Minority and the Harrisburg Convention--aso
proposed an arms-right guarantee and a militia-power clarification. While the Sherman draft deleted the
former, it incdluded the laiter in the following language:

The militiashdl be under the government of the laws of the respective states, when not in the actua

sarvice of the United States but such rules as may be prescribed by Congress for their uniform

organization and discipline shdl be observed in officering and training them; but military service shdl

not be required of persons rdigioudy scrupulous of bearing arms.®®

The last phrase concerning conscientious objectors had appeared in Madison's proposal guaranteeing
the right of the people to keep and bear arms. Its placement in the Sherman draft with astate militia power

was perhaps more logica, because it concerned not a "right” to bear arms, but an exemption from being

"required” to bear armsin military service.

208 J. Hutson, The Bill of Rights The Roger Sherman Draft, THIS CONSTITUTION, No. 18, at 36
(Spring/Summer 1988). The draft was discovered in 1987.

209 |d
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Although there is no record of the Salect Committee's proceedings, Sherman's restrictive notions of
freedom raised eyebrows. Senator Richard Henry Lee wrote to Samuel Adams as follows:

But so wonderfully are mens minds now changed upon the subject of liberty, that it would seem as if
the sentiments which universaly prevalled in 1774 were antediluvian visons, and not the solid reason
of fifteen years ago! Among the many griking instances that daily occur, take the following,
communicated to me by an honble. member of the H. of R. here. You well know our former
respected, republican friend, old Mr. R-g-r-Sh-n{ Roger Sherman} of Con. whose person, manners,
and every sentiment gppeared formerly to be perfectly republican. This very gentleman, our old
republican friend opposed amotion for introducing into abill of rights, an ideathat the Military should
be subordinate to the Civil power. Hisreason as stated was'that it would make the people insolent!"
Thiswas in acommittee of the H. of R. for reporting amendments to the Condtitution.?°

While the Committee did not adopt the amendment, subordination of the military to the civil power was
dready implicit in the text of the Congtitution. Nonetheless, Sherman's alleged comment is consistent with
his restrictive concept of abill of rights.

Sherman's draft was not adopted by the House select committee, which instead, on July 28, reported
Madison's proposas asamended by the committee. Had the House committeeintended to confirm astate
miliia power, Sherman's proposal or the comparable state proposals would have been appropriate.
Instead, the committee reported the following: "A well regulated militia, composed of the body of the
people, being the best security of afree state, the right of the people to keep and bear arms shall not be
infringed; but no person religioudy scrupulous shall be compelled to bear arms.'2!

The sdlect committee did not change Madison's words that "the right of the people to keep and bear
ams shal not be infringed," dthough it moved the philosophica declaration about awdl regulated militia

to its podtion before, rather than after, the substantive guarantee. It aso inserted, consstent with the

210 |_etter dated August 8, 1789. CREATING THE BILL OF RIGHTS, ed. H. Veit, 272 (1991).

21 4 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 28 (1986).
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phraseology of the Virginia, New Y ork, and North Carolina convention demands, the definition of such
amilitiaas"composed of the body of the people.”

The select committee version used the term "infringed” in three other ingtances, including two instances
in which Madison's original draft had used the terms "violated" or inviolate'?*2 The equd rights of
conscience, and the freedom of speech, press, assembly, and petition could not be "infringed,"?** and no
gtate could "infringe" conscience, speech, press, or jury tria in crimina cases?4

Meanwhile, debate over the proposed amendments raged in the newspapers. The underlying fear
againg a government monopoly of arms was expressed thus: " Power should bewiddly diffused. ... The
monopoly of power, isthemost dangerousof al monopolies®® The following reflects the understanding
that the keeping and bearing of private arms contributed to a well-regulated militia:

A latewriter . . . on the necessity and importance of maintaining awell regulated militia, makes
the following remarks--A citizen, asamilitiamanisto perform dutieswhich are different from the usud
transactions of civil society....[W]e consder the extreme importance of every military duty in time of
war, and the necessity of acquiring an habitua exercise of themin time of peace. . . 2°

The Second Amendment was not intended to protect the citizens having arms only in their militia

capacity. Rather, it originated in part from Samuel Adams's proposa (which contained no militia clause)

12 Compare id. at 10-11 with 28-29.
23 1d. at 28.
24 1d. at 29.

215 Political Maxims, New Y ork Daily Advertiser, Aug. 15, 1789, at 2, col. 1. And see Patrick Henry
to Richard Henry Lee, Aug. 28, 1789, 3 PATRICK HENRY 398 (1951): "For Rights, without having
power and might is but a shadow.”

216 | ndependent Gazetteer (Philadelphia), Aug. 18, 1789, at 3, col. 1.
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that Congress could not disarm any peaceable citizens:

It may well be remembered, that the following "amendments' to the new congtitution of these
United States, were introduced to the convention of this commonwedth by . . . SAMUEL ADAMS
... [E]very one of the intended aterations but one [i.e., proscription of standing armies] have been
aready reported by the committee of the House of Representatives, and most probably will be
adopted by thefederd legidature. Injudtice thereforefor that long tried Republican, and his numerous
friends, you gentlemen, are requested to republish his intended aterations, in the same paper, that
exhibits to the public, the amendments which the committee have adopted, in order that they may be
compared together. . . .

"And that the said congtitution be never construed to authorize congress. . . to prevent the
people of the United States, who are peaceable citizens, from keeping their own ams. .. .2t

C. House Debate

On July 28, Chairman Vining presented the sdect committee report. The House Commiittee of the
Whole debated the select committee's proposals for over aweek.

Just asin the condtitutiona convention of 1787, Roger Sherman continued to object to Bill of Rights
guarantees because Congress had no power over such areas. He thought the amendment that "'no religion
shdl be established by law" to be"dtogether unnecessary, inasmuch as Congress had no authority whatever
delegated to them by the condtitution to make reigious establishments; hewould, therefore, moveto have
it struck out.'?8

Once again, Madison responded that delegated powers could not be exercised to infringe on rights,
and that explicit guarantees would prevent miscongtruction:

Whether the words are necessary or not, he did not mean to say, but they had been required

by some of the State Conventions, who seemed to entertain an opinion that under the clause of the
condtitution, which gave power to Congress to make al laws necessary and proper to carry into

217 From the Boston Independent Chronicle, Independent Gazetteer, Aug. 20, 1789, a 2, col. 2.

218 1 ANNALS OF CONGRESS 729-30 (1834).
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execution the congtitution, and the laws made under it, enabled them to make such laws of such a

nature as might infringe the rights of conscience, and establish a nationd religion; to prevent these

effects he presumed the amendment was intended, and he thought it as well expressed as the nature

of the language would admit.?°

The amendments continued to be viewed as protective of individua rights. On August 9,
Representative William L. Smith of South Carolina wrote to fdlow federdist Edward Rutledge: "The
Committee on amendmts. have reported some, which are thought inoffensive to the federalists & may do
some good on the other side.. . . . There appearsto be adisposition in our houseto agree to some, which
will more effectudly secure private rights, without affecting the structure of the Govt.'2%°

The proposa sresulting in the Second Amendment were discussed on August 17, 1789. Therecorded
debates do not include an explanation of the scope of the right to keep and bear arms or any objection to
a declaration of that right. Unfortunately, analysis of debate on any of the Bill of Rights provisons must
consder that the Annds of Congress reflect "the unrdiable shorthand reports of one Thomeas Lloyd, the
incompetent, often inebriated stenographer who was supposed to have been recording the discussionsin
the House of Representatives.'?*

Inany event, L1oyd's debates gppear to reflect accurately the concern that an armed populace asmiilitia
contributes to a free state by reducing the need for and danger of a standing army, and the objection that

Congress might rely on the conscientious objector clause as a ruse to disarm persons Congress decided

arereligioudy scrupulous.

29 |d. at 730.

20 CREATING THE BILL OF RIGHTS, ed. H. Vet et d., 272-73 (1991).

221 3 Hutson, The Bill of Rights, THIS CONSTITUTION, No. 18, at 36 (Spring/Summer 1988).
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Elbridge Gerry clarified that the purpose of the amendment was protection from oppressive
government,??? and thus the government should not be in a position to exclude the people from bearing
ams.

Thisdeclaration of rights, | takeit, isintended to
secure the people againgt the ma-adminigtration of the Government; if we could suppose thet, in dl
cases, the rights of the people would be attended to, the occasion for guards of this kind would be
removed. Now, | am gpprehensive, gr, that this clause would give an opportunity to the people in
power to destroy the condtitution itself. They can declare who are those religioudy scrupulous, and
prevent them from bearing arms.

Wha, gr, isthe use of militia? It isto prevent the establishment of a standing army, the bane
of liberty. Now, it must be evident, that, under this provison, together with their other powers,
Congress could take such measures with repect to amilitia, as to make a Sanding army necessary.
Whenever Government mean to invade the rights and liberties of the people, they dways attempt to
dedtroy the militia, in order to raise an army upon their ruins. Thiswas actudly done by Grest Britain
at the commencement of the late revolution. They used every means in their power to prevent the
establishment of an effective militiato the eestward. The Assembly of Massachusetts, seeing therapid
progress that adminigtration were making to divest them of their inherent privileges, endeavored to
counteract them by the organization of the militia; but they were aways defeated by the influence of
the Crown.??

222 Concerning the proposed preamble phrase, "government being intended for the benefit of the
people,” Gerry responded:

This holds up an idea that dl the Governments of the earth are intended for the benefit of the people.
Now, | am so far from being of this opinion, that | do not believe that one out of fifty is intended for
any such purpose. | bdieve the establishment of most Governments is to gratify the ambition of an
individud, who, by fraud, force, or accident, had made himsaf master of the people. If we
contemplate the history of nations, ancient or modern, we shdl find they originated either in fraud or
force, or both. If this is demonstrable, how can we pretend to say that Governments are intended for
the benefit of those who are oppressed by them. 1 ANNALS OF CONGRESS 717-18 (1834).

Given this politica redism, the right of the people to keep and bear arms was consdered by the
founders as necessary to check oppressive government.

2231 ANNALS OF CONGRESS 749-50 (1834).

65



Gerry argued that the federd government should have no authority to categorize any individud as
unqudified under the amendment to bear ams. "Now, if we give adiscretionary power to exclude those
from militia duty who have religious scruples, we may aswell make no provisions on thishead.'?** Gerry
therefore moved that the conscientious-objector clause be limited to actud members of religions sects
scrupulous of bearing arms® K eeping and bearing aamswas aright of "the people," none of whom should
thereby be disarmed under any pretense, such as the government's arbitrary determination that they are
religioudy scrupulous (or perhaps that they are not active members of a sdect militia).

In reply, James Jackson of Georgia"did not expect that al the people of the United States would turn
Quakers or Moravians, consequently, one part would have to defend the other in case of invasion." The
referenceto"dl the peopl€’ indicated again the centrdlity of the armed populacefor defense againg foreign
attack. After further discusson, Gerry objected to the wording of the first part of the proposed
amendment:

A wdl regulated militia being the best security of afree State, admitted an ideathat astanding
army was a secondary one. It ought to read, "a well regulated militia, trained to ams;" in which case
it would become the duty of the Government to provide this security, and furnish a grester certainty
of its being done.??®
Gerry's words exhibit again the general sentiment that security rested on the armed populace as a

whole, not on speciadized bodies of armed men. The lack of a second to his proposal suggests that the

keeping and bearing of arms by the citizens at large would condtitute a sufficiently well regulated militiato

224 1d. at 750.
225 | 4.

26 1d. at 750-51.
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secure a free state, and thus there was no need to makeiit, in Gerry'swords, "the duty of the Government
to provide this security.”

Aedanus Burke of South Carolinathen sought to add to the persond arms guarantee the long-standing
antifederdist demand:

A sanding army of regular troopsin time of peaceisdangerousto public liberty, and such shall
not beraised or kept up intime of peace but from necessity, and for the security of the people, nor then
without the consent of two-thirds of the members present of both Houses, and in all casesthe military
shall be subordinate to the civil authority.??’

The motion was defeated,??® refl ecting unanimity about theright of the peopleto keep and bear their private
ams, but alowance for alimited army.

After further debate, the Committee of the Whole rose and submitted the select committee report to
the House with minor changes. On August 20, the House considered what became the Second
Amendment.

Debate on the exemption of rdigioudy scrupulous personsfrom being compdled to bear amshighlights
the sentiment that not only bearing, but aso merdy keeping of arms by the people was considered both
aright and aduty to prevent standing armies. Thomas Scott of Pennsylvania objected that the exemption
would mean that "amilitiacan never be depended upon. Thiswould lead to the violation of another article

in the condtitution, which secures to the people the right of keeping arms, and in this case recourse must

be had to a standing army."?®

227 |d. at 751.
228 |d. at 752.

229 1d. at 766-67.
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"What justice can there be in compelling them to bear arams?' queried Elias Boudinot of New Jersey.
"Now, by griking out the clause, people may be led to believe that there is an intention in the Generd
Government to compel al its citizens to bear ams°  The proposed amendment was finaly accepted
after the insertion of the words "in person’ at the end of the clause?®

Many of the proposed amendments were subjected to criticism. But the Second Amendment was
apparently never attacked, aside from one editorid that argued the inefficiency of the militiacause, never
questioning the right-to-bear-arms clause. After quoting the language of the proposal asit was approved
by the House, the prominent antifederdist "Centind" opined:

It is remarkable that this article only makes the observation, ‘that a well regulated militia,
composed of the body of the people, is the best security of a free date;" it does not ordain, or
congtitutiondly provide for, the establishment of such aone. The absolute command vested by other
sections in Congress over the militia, are not in the least abridged by thisamendment. The militiamay
il be subjected to maritd law . . ., may gill be marched from date to state and made the unwilling
ingruments of crushing the last efforts of expiring liberty. 22
"Centtind" was, of course, Samue Bryan, author of the Pennsylvania Dissent of the Minority, which

demanded recognition of the right to bear armsfor defense of sef, state, and country, and for hunting. By

not objecting to lack of such alist of purposes in the Second Amendment, the antifederdists must have

20 1d. at 767. Actudly, the opposite may be inferred by the eventud deletion of this part of the
amendment, the purpose of which wasto guarantee theindividud "right” to keep and bear armsrather than
to crestea"duty” to do so. Arguably, this deletion was meant to preclude any congtitutional power of the
government to compel any person to bear arms rather than to exempt only the religioudy scrupulous. See
J. GRAHAM, A CONSTITUTIONAL HISTORY OF THE MILITARY DRAFT 45-50 (1971)
(compulsory military service confined to the militia; individua right to keep and bear arms prevents military
despotism).

231 1 ANNALS OF CONGRESS 767 (1834).

232 Centinel Revived, No. xxix, Independent Gazetteer, Sept. 9, 1789, a 2, cal. 2.
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assumed that exercise of theright to keep and bear armswould extend to dl lawful purposes. By thesame
token, Samuel Adams and the drafters of the New Hampshire proposa did not object to the lack of an
explicit excluson of criminas from the right to keep and bear arms, because this too was understood.

Centind's observations indicate the understanding that the Second Amendment's militia clause was
merely declaratory and did not protect state powers to maintain militias to any appreciable degree. That
antifederaists never attacked the right-to-bear-arms clause demonstrates that it recognized a full and
complete guarantee of individud rightsto have and use privatearms. Surely astorm of protest would have
ensued had anyone hinted that the right only protected a government-armed sdect militia

D. Senate Debate

"The lower house sent up amendments which held out a safeguard to persond liberty in greast many
instances, but thisdisgusted the Senate,” Senator William Grayson wroteto Patrick Henry when the House
transmitted itsamendmentsto the Senate.>* Theamendmentswere "treated contemptuoudy” by Senators
Gouverneur Morrisof New Y ork, Ralph 1zard of South Carolina, and John Langdon of New Hampshire,
who tried but failed to postpone them until the next session.?*

The 22-member Senate, which met in secret, began consideration of the amendments on September
3, 1789. It diced out parts of what became the First Amendment, including the phrase "nor shdl therights
of conscience be infringed,” but rgjected a motion to delete a version of First Amendment atogether.2%

The next day the Senate passed a modified amendment protecting speech, press, and petition, and

233 Grayson to Henry, Sept. 29, 1789, 3 PATRICK HENRY 406 (1951).
24 THE DIARY OF WILLIAM MACLAY 133 (1988).

% JOURNAL OF THE FIRST SESSION OF THE SENATE 70 (Washington, D.C. 1820).
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recognized "the right of the people peacesbly to assemble and consult for their common good . . . "%

The Senate then congdered amoation to add the following clausesto the House version of what became
the Second Amendment right to keep and bear arms:

That standing armies, in time of peace, being dangerous to liberty, should be avoided, as

far as the circumstances and protection of the community will admit; and that in al cases the

military should be under strict subordination to, and governed by, the civil power; that no standing

army or regular troops shdl be raised in time of peace, without the consent of two-thirds of the
members present in both Houses, and that no soldier shal be enlisted for any longer term than the
continuance of the war.’

This falled by a vote of six to nine. Those favoring the clauses included Virginia Senators Richard
Henry Lee and William Grayson, and Senators Pierce Butler (South Caroling), James Gunn (Georgia),
John Henry (Maryland), and Paine Wingate (New Hampshire). Association of this standing army
prohibition with the right of the people to keep and bear arms did not detract from the persona nature of
the right, but reflected Leg's premise that "to preserve liberty, it is essentia that the whole body of the
people dways possess ams, and be taught dike, especialy when young, how to usethem . . . '*® The
individud right to keep and bear arms checks and prevents oppression from a standing army

The Senate's dim view of some amendmentsis reflected in aletter form Theodorick Bland Randolph
to . George Tucker, antifederdist Virginians and relatives of Congressmen. It stated:

The house of Representatives have been for some time past engaged on the subject of amendments

to the condtitution, though in my opinion they have not made one sngle materid one. The senate are

at present engaged on that subject; Mr. Richd. H. Lee told me that he proposed to strike out the
ganding amy in time of peace but could not carry it. He aso says that it has been proposed, and

26 1d. at 71.
237 |d.

8 R. Lee, ADDITIONAL LETTERS FROM THE FEDERAL FARMER 170 (1788).
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warmly favoured that, liberty of Speech and of the press may be stricken out, as they only tend to
promote licenciousness.>®

The members of the maority who killed the anti-standing-army propositions®® may have been
concerned with itslength aswell as probably opposed the requirement that two-thirds of the Congressmust
authorize astanding army. However, the Senate went on to passtheindividua guarantee proposed by the
House but "amended to read as followeth: 'A well regulated militia, being the best security of afree Sate,
the right of the people to kegp and bear ams, shall not be infringed."2*

In comparing the House version with this Senate version, the House redundantly mentions “the peopl€e”
twice--once in defining "militid" asthe "body of the people” and again as the entity with the right to keep
and bear arms. The Senate more succinctly avoided repetition by deleting the well-recognized definition
of the militia as "the body of the people.”

The Senate dso ddleted the phrase that "no person religioudy scrupulous shal be compelled to bear
arms'--perhaps because the amendment depicts the keeping and bearing of arms as an individud "right”
(and not as a duty) for both public and private purposes, and perhaps to preclude any constitutional
authority of the government to "compe" individuas (even those without religious scruples) to bear asamsfor
any purpose. Deletion of the clause a so addressed Congressman Gerry'sargument inthe House thet "this

clause would give an opportunity to the peoplein power to destroy the condtitution itself. They can declare

239 | etter dated Sept. 9, 1789 (spelling corrected). CREATING THE BILL OF RIGHTS, ed. Vit
etal., 293 (1991).

240 Those voting against the dausesincluded Senators Carroll, Ddton, Ellsworth, Elmer, Johnson, King,
Paterson, Read, and Schuyler. JOURNAL OF THE FIRST SESSION OF THE SENATE 71 (1820).

241 Id

71



who are those religioudy scrupulous, and prevent them from bearing arms."24
An additional day of debate resulted in an important phrase being added to the House version of what

became the Tenth Amendment: "The powers not delegated to the state by the congtitution, nor prohibited

by it to the states, are reserved to the States respectively, or to the people."”** While normaly more
consarvative than the House, the Senate thereby made clear that "the peopl€’ have "powers' as well as
"rights”” By contragt, the state and federal governments have "powers' only and no "rights."2* Only
individuds have"rights." Moreover, the Senate clearly distinguished between "the states’ and "the people.”
"Rights’ of "the people," such as keeping and leaving arms, could pertain only to individud persons, not
states.  Findly, "powers' are either "delegated” or "reserved,” while individud "rights,” whether of
conscience or keeping arms, cannot be "infringed.”

What "powers' do "the peopl€’ have in contradistinction to "rights?' Perhaps suffrage would be a
power, as would resistance to oppression and armed overthrow of tyranny. The right to keep and bear
arms, as the Revolution proved, was the bads for the ultimate exercise of "power™ by the people, and
would hopefully render exercise of this power of the people unnecessary in the new congtitutiond republic.

The next day, September 8, the Senate rg ected astring of amendments from the VirginiaDeclaration

242 1 ANNALS OF CONGRESS 750 (Aug. 17, 1789).

243 JOURNAL OF THE FIRST SESSION OF THE SENATE 73(1820). Actualy, the Housevoted
to insert "or to the people” in the same place, but for some reason the phrase was not included in the final
House resolution. 4 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 31 n.34
(1986).

24 E g., U.S. Congt., Art. |, 88 ("the Congress shall have power"); Art. 11, 81 ("the executive power");
Art. 111, §1 ("thejudicial power").
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of Rights,?*> undoubtedly promoted by Lee and Grayson--the naturd rightsto life, liberty, and property;
that "dl power" isvested in "the people’; and that "the doctrine of non-resistance, againg arbitrary power
and oppression, is absurd, davish, and destructive of the good and happiness of mankind.'?* Unlikethe
declaration of specific rights, such as the press and arms, these proposals were perceived perhaps as
uselesstruismsor plaitudes. Theresarvation of “power” in"the people’ inthe Tenth Amendment may have
been intended to abbreviate some of the above principles.

Attention then turned toward amendments to limit the military power of the federa government.
Renewed proposals to require two thirds of both Houses of Congress to consent to astanding army, and
limits ontheterms of enlisment of soldiers, againfailed.?*” The Senate then rejected an explicit reservation
of the tate power to maintain militias incorporating the language of the Harrisburg, Virginia, and North
Cardlina conventions:

That each state, respectively, shal have the power to provide for organizing, arming, and
disciplining its own militia, whensoever Congress shall omit or neglect to providefor the same; that the
militia shall not be subject to martia law, except when in actud service, in time of war, invasion, or
rebellion; and when not in the actua service of the United States, shall be subject only to such fines,
pendties, and punishments, as shal be directed or inflicted by the laws of its own sate?*®

The above action highlights the clear distinction between the "right” of "the peopl€”’ to keep and bear

arms, and the "power" of the "sate" to arm and provide for militias. Besdesthe linguidtic differences, the

245 The VirginiaDedlaration of Rights (1776) declared the "inherent rights' of individudsto life, liberty,
and property (81), and that "dl power isvested in, and consequently derived from, the peopl€e” (82).

246 JOURNAL OF THE FIRST SESSION OF THE SENATE 74 (1820).
247 |d. at 75.
28 |,
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individud right was considered with other individua rights, and the state power was cons dered with other
governmenta powers. The two were completely separate proposals. The Senate passed the former and
rejected the latter. This demongrates the absurdity of the argument invented in the twentieth century that
by declaring theright of the peopleto keep and bear arms, Congress actudly intended to declare the power
of dates to maintain militias-the very proposa Congress rejected.

John Randol ph commented on the Senate action, gpparently from information he received from Senator
Richard Henry Lee, asfollows "A mgority of the Senate were for not dlowing the militiaarms & if two
thirds had agreed it would have been an amendment to the Congtitution. They are afraid that the Citizens
will stop their full career to Tyranny & Oppression.'?*® In other words, even the state power to provide
for arming the militia trandated into the encouragement by the tates of private citizens arming themsdves
with standard military wegpons. Proponents of thisamendment feared that the federal government would
neglect the militia and prevent the states from mandating that the people arm themselves, thereby achieving
afederal monopoly of power.

On September 9, the Senate again took up what became the Bill of Rights. It passed aform of the
First Amendment similar to the find verson.?® The Senate then rejected a proposal to add "for the

common defence” after "bear ams' in the Second Amendment. ! Had it succeeded, recognition of "the

249 John Randolph to St. George Tucker, Sept. 11, 1789. CREATING THE BILL OF RIGHTS, ed.
H. Veit, 293 (1991). Attribution of thisinformeation to Leeis suggested in K. BOWLING, "A TUB TO
THE WHALE": THE FOUNDING FATHERS AND ADOPTION OF THE FEDERAL BILL OF
RIGHTS 12 ( Va. Com. on Bicent. of U.S. Congt., n.d.).

20 JOURNAL OF THE FIRST SESSION OF THE SENATE 77.

%11d. Whilethe minutes do not reflect the makers of motions, and no recorded vote was taken on the
above, arecorded vote on another matter the same day revedls the following Senators present: Bassett,
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right of the people to keep and bear armsfor the common defense” would have till been anindividud right
to have arms, but could have been interpreted asdlowing armsto be kept only for common defense against
foreign aggression or domestic tyranny, or that only military arms could be kept. Smilarly, the earlier
version of the right of the people to assemble "for their common good'?*? could have limited that right to
public purposes. Reection of both expressed anintent that keeping and bearing arms and assembly include
private, aswdl aspublic, lawful purpose, and that the citizens, not the government, have freedomto choose
which arms to keep and for what purposes to assemble.

The Senate then made a change in the precatory clause of the Second Amendment. The declaration
that awdl regulated militiais "the best security of afree sate’ was neutralized or perhaps strengthened to
state that awell regulated militia is 'hecessary to the security of a free state."®® This met the objection
made in House debate that "awell regulated militia being the best security of afree State, admitted that a
ganding army was asecondary one."?** The Senate then passed itsfina verson: "A well regulated militia
being necessary to the security of afree state, the right of the people to keep and bear arms shdl not be
infringed."®>

On September 19 and 21, the House debated and agreed to the Senate amendments. A conference

Carroll, Ddton, Ellsworth, Grayson, Gunn, Henry, Johnson, 1zard, King, Lee, Morris, Paterson, Read,
Schuyler, and Wingate.

%2 1d. at 71.
33 |d. at 77.
24 ANNALS OF CONGRESS 751 (Aug. 17, 1789) (Congressman Gerry).

2% JOURNAL OF THE FIRST SESSION OF THE SENATE 77 (1820).
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committee, including James Madison, Roger Sherman, and John Vining from the House, and Oliver
Ellsworth, Charles Carrall, and William Paterson from the Senate, met and resolved find details?®

On September 25, 1789, the Senate agreed to the House resol ution approving the final version of the
Bill of Rightsand recommended it to the states (including North Carolinaand Rhode |9 and, which had not
yet ratified the Condtitution) with a preamble initiated in the Senate. ™’ It stated: "The conventions of a
number of the gates having, a the time of their adopting the condtitution, expressed a desire, in order to
prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be
added. . . ."?® The Second Amendment (the fourth article of the amendments submitted to the States) as
it finaly passed Congress contained adeclaratory clausefollowed by aredtrictive clause: "A well regulated
Militia, being necessary to the security of afree State, theright of the peopleto keep and bear Arms, shdl
not be infringed."

The framers dearly digtinguished between the "right[s]" of "the people’ and the "powers' of the Sates.
They dso knew how to use the term "miilitia’ when they intended to do so, and they did not in some
mysterious sense mean only the "militid" when they used the term "the people” The Fifth Amendment
providesin part: "No person shdl be held to answer for acapita, or otherwise infamous crime, unlesson
apresentment or indictment of a Grand Jury, except in cases arising in the land or nava forces, or in the
Militia, when in actua service in time of War or public danger . . . ." Thus, "the peopl€" in the Second

Amendment does not really mean only "the Militia, when in actud service," terms that appear in the Fifth

2% 4 DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 8 (1986).
#7|d. at 43.

28 |d. at 45.
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Amendment. If keeping and bearing ams was a "right" only of "the militia, when in actud service" the
framers certainly would have so sated.

The language of the sate power to maintain militiasis not theindividua-rights vocabulary of the Second
Amendment. Congress has "power” to provide for organizing and arming the Militia, 'fesarving to the
States respectively, the gppointment of the officers, and theauthority of training the militia according to the
discipline prescribed by Congress. . . ."®° In other words, the "power" and "authority”--not "right"--is
"reserved’--not "shdl not be infringed”--to "the States respectively"--not "the people.” Just as Congress
has power "to raise and support amies,” "to provide and maintain anavy,” and "to providefor caling forth
the militia,"?® the text of the Condtitution aso provides that "no state shal, without the consent of
Congress, . . . keep troops, or shipsof war intime of peace, . . . or engagein war, unless actually invaded,
or in such imminent danger as will not admit of delay."®®! The contrasting use of the word "keep" is
reveding. no state shal "keep troops,” but the people have aright to "keep . . . aams" The Second
Amendment does not say that "the power of the states to keep militiatroopsis reserved.”

The digtinction between the states and the people is clearly made in the Tenth Amendment, which
provides. "The powers not delegated to the United States by the Constitution, nor prohibited by it to the
states, are reserved to the states respectively, or to the people.” The power to raise armiesis delegated to
the United States and prohibited to the states, while the power over the militiais reserved exclusively to

the states, except as delegated to Congressin Articlel, 88.

29 .S. Congt., Art. |, 88, Cl. 16.
20 1d., Clauses 12, 13, and 15.

1 d., 8100, Cl. 3.
77



Hndly, governmentd powers are "delegated” or "reserved”; only rights retained by the people may not be
"infringed." The words of the substantive guarantee of the Second Amendment gpply only to individuds,
never to state powers.

E. Rdification by the States

The adoption of the amendments by the states was by no means a foregone conclusion, and the
ratification struggle ensued through 1791. Three positions emerged during the controversy: (1) the
proposed amendments were adequate, (2) further guarantees were needed, and (3) freemen had no need
of ahbill of rights. None of the proponents of these three different positions ever cdled into question the
basc, individud right of keeping and bearing ams. Asit was commonly understood, the proposed Bill of
Rights sought to guarantee persona and undienable rights, but the people aso retained unenumerated

rights?®? Patrick Henry, Richard Henry Lee, and others were pleased with the Bill of Rights as far asiit

%2 "Thewhole of tha Bill [of Rights] is adedlaration of the right of the people at large or considered
asindividuds. . . . [I]t establishes some rights of the individua as undienable and which consequently, no
majority has aright to deprive them of." (Emphass added.) Albert Gdlatin to Alexander Addison, Oct.
7,1789, MS. in N.Y. Higt. Soc. --A.G. Papers, 2.

"But there are some rights too essentia to be delegated--too sacred to be infringed. These each
individua reserves to himsdlf; in the free enjoyment of these the whole society engages to protect him . .
.. All these essentid and sacred rights, it would be difficult if not impossible, to recount, but some, in every
social compact, it is proper to enumerate, as specimens of many others. .. ." Anldeaof a Condtitution,
| ndependent Gazetteer, Dec. 28, 1789, at 3, col. 3.

And see The Scheme of Amendments, Independent Gazetteer, March 23, 1789, at 2, col. 1: "The
project of muffling the press, whichwas publicly vindicated in thistown [Boston], so far asto compel the
writers againg the government, to leave their names for publication, cannot be too warmly condemned.”
Regigiration of persons for exercise of basic freedoms was consdered to be infringement.
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went, but they wanted guarantees against standing armies and direct taxes.?%® Since these same prominent
antifederdistswere among the most vocd in caling for aguarantee that would recognizethe individud right
to havearms, it isinconcelvablethat they did not object to what become the Second Amendment if anyone
understood it to fail to protect persond rights.

The view that therights of freemen weretoo numerousto enumeratein abill of rightswas coupled with
the argument that the ultimate protection of American liberty would be provided by the armed populace
rather than by apaper bill of rights. The pro-amendment view held that both the existence of abill of rights
and an armed populace to enforceit were necessary to provide complementary safeguards. Thefollowing
editorid assumesthat keegping and bearing armswould contributeto awell-regulated militia, and viceversg,

that militiaexercises would demondrate the people's strength and dissuade the government from infringing

263 patrick Henry "is pleased with some of the proposed amendments; but il asks for the great
desideratum, the destruction of direct taxes." Edmund Randolph to James Madison, Aug. 18, 1789, 12
MADISON PAPERS 345 (1978). Jefferson was dissatisfied with the Bill of Rights, but did not object to
the arms-bearing provision. Jefferson to Madison, id. at 363-64. The Bill of Rightswas "short of some
essentials, as Election interference & Standing Army & C. .. ." Richard Henry Leeto CharlesLee, Aug.
28,1789, 2 LETTERS OF RICHARD HENRY LEE 499 (1914). Mog of thosein the VirginiaHouse
who opposed the adoption of the amendments " are not dissatisfied with the amendments asfar asthey go*
but wanted delay to prompt an amendment on direct taxes. Hardin Burnley to Madison, Nov. 5, 1789,
12 MADISON PAPERS 460.

In the Virginia Senate, there was extengve criticism of the proposed free speech guarantee and other
amendments astoo narrow, but no one questioned the right to bear armsprovision. Objectionsto Articles,
VA. SEN. J. 61-65 (Dec. 12, 1789). Virginia
forestalled adoption of the Bill of Rights until the end of 1791. Nor did the Massachusetts Genera Court,
which rgjected the Bill of Rights, object to the arms-bearing provision in its verbose Report of the
Committee of the General Court on Further Amendments of early 1790. However, the report urged an
amendment which would have recognized astate power to veto Congressiona action establishinga”system
for forming the militid" or making an "establishment of troops in atime of peace” MASSACHUSETTS
AND THE FIRST TEN AMENDMENTS 28 (D. Myers ed. 1936).
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upon the right to keep and bear arms:

The right of the people to keep and bear arms has been recognized by the Generd
Government; but the best security of that right after dl is, the military spirit, that taste for martia
exercises, which has dways distinguished the free citizens of these States; From various parts of the
Continent the most pleasing accounts are published of reviews and parades in large and small
assemblies of the militia. . . . Such men form the best barrier to the Liberties of America®
The debate over ratification of the Bill of Rights continued throughout 1790. Onewriter reiterated that

no bill of rights could enumerate the rights of the peaceable citizen, "which are as numerous as sands upon
the seashore. . . ."*® President Washington reminded members of the House of Representatives that "a
free people ought not only to be armed, but disciplined. . . .'2%® Still, right-to-arms provisions were not
necessarily associated with the citizen's militiabut were a so coupled with different provisons. For instance,
awiddy published proposed bill of rightsfor Pennsylvaniaincluded amilitiaclausein aseparate articlefrom
the following: "That the right of the citizens to bear arms in defence of themsalves and the State, and to

assemble peaceably together. . . shal not be questioned.'2%”

During the rdification period, the view prevailed that the armed citizenry would prevent tyranny.

264 Gazette of the United States, Oct. 14, 1789, at 211, col. 2.

265 A hill of rightsfor freemen appearsto be acontradictionin terms. . . .[IJn afree country, every right
of human nature, which are as numerous as sands upon the sea shore, belong to the quiet, peaceable
citizen." Federal Gazette, Jan. 5, 1790, at 2, col. 3.

"The absurdity of atempting by abill of rights to secure to freemen what they never parted with, must
be sdf-evident. No enumeration of rights can secure to the people dl their privileges . . . ." Federd
Gazette, Jan. 15, 1790, at 3, col.3. This article ridiculed a bill of rightsas anaogousto conveying ahouse
and lot but excepting out of the grant an enumeration of other houses and lots retained by the sdller.

266 Speech of Jan. 7, 1790, Independent Chronicle (Boston), Jan. 14, 1790, at 3.

%7 Providence Gazette & Country Journal, Jan. 30, 1790, a 1.
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Theodorick Bland wrote Patrick Henry that "I have founded my hopes to the single object of securing (in
terrorem) the great and essentid rights of freemen from the encroachments of Power--so far asto authorize
resistance when they should be either openly attacked or insidioudly undermined.'?%® While the proposed
amendments continued to be criticized for the lack of a provision on standing armies,**® no one questioned
the right-to-bear-arms amendment.2™

F. Rhode Idand Assents

The Rhode Idand Convention, which ratified the Congtitution on May 29, 1790, declared: "That the
people have aright to keep and bear arms; that a well-regulated militia, including the body of the people
capable of bearing ams, is the proper, natural, and safe defence of afree state. . . "2t The section also
declared againgt standing armies and againgt the quartering of soldiers in houses2”

A separate body of amendments concerning the powers of the government did not mention the militia
However, it declared againgt federa conscription asfollows: "that no person shdl be compelled to military

duty otherwise than by voluntary enlistment, except in cases of generd invasion. . . "2

%8 March 19, 1790. 3 PATRICK HENRY 417-18 (1951).

269 A Well regulated militiais the best defence to afree people, astanding army in time of peace are
not equa to awell regulated militia" Political Maxims, Independent Gazetteer, July 24, 1790, a 2, col.
1. "Where astanding army is established, the inclinations of the people are but little regarded.” Politica
Maxims, Independent Gazetteer, July 31, 1790, at 2, cal. 2.

210 E.g., Summary of the Principa Amendments Proposed to the Condtitution, post May 29, 1790
MSS, College of W. & M., Tucker-Coleman coll., Box 39b notebooks, Notebook VI, at 212-22.

21 J ELLIOT, DEBATESIN THE SEVERAL STATE CONVENTIONS 335 (1836).
212 4.

23 1d. at 336.
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Two days before Rhode Idand ratified the Bill of Rights, newspapers in that state republished its
declarationof naturd rights, which had been induded initsrecent ratification of the Congtitution, recognizing
"thet the people have aright to keep and bear ams' and "that awell-regulated militia, includ[es] the body
of the people capable of bearing arms."?"

As more states adopted the amendments and the great debate dwindled, the opponents of a standing-
army prohibition conceded that an armed citizenry, condtituted as a well-regulated militia, would prevent
oppression from that quarter. As "A Frame™ argued in a plea addressed "To The Yeomanry of
Pennsylvanid':

Under every government the dernier resort of the people, is an gpped to the sword;
whether to defend themselves againgt the open attacks of a foreign enemy, or to check the
ingdious encroachments of domestic foes. Whenever apeople . . . entrust the defence of ther
country to a regular, standing army, composed of mercenaries, the power of that country will
remain under the direction of the most wedlthy citizens. . . .[Y]our libertieswill be safe aslong as

you support awell regulated militia®”™

V. THE FEDERAL MILITIA ACT OF 1792

Following the example of date law, the federa Militia Act of May 8, 1792 required every "free able
bodied whitemae citizen" aged 18 through 45 to " provide himsdf with agood musket or firdlock,” bayonet
and ammunition. Horsemen were to equip themsdveswith apair of pistols, anmunition, and sbre. The
bill was origindly introduced in the House on December 14, 1790.2° The debates on the bill explicate the

nature of awel regulated militia a atime when the Bill of Rights was till being considered by the Sates.

2" Providence Gazette and Country Journal, June 5, 1790, at 23.
215 | ndependent Gazetteer, Jan. 29, 1791, at 2, col. 3.

27 See 5DOCUMENTARY HISTORY OF THE FIRST FEDERAL CONGRESS 1458-59 (1986).
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House debate began on December 16. Congressman Josiah Parker of Virginia objected that the
requirement that "every man in the United States shdl "provide himsdf' with military accoutrementswould
be found impracticable, as it must be well known that there are many persons who are so poor that it is
impossible they should comply with the law."?”” He proposed that the United States should pay the
expense of arming such persons.

Severa members doubted that every man should be a member of the active militia, but there was a
consensus that every man be amed.?”® "As far as the whole body of the people are necessary to the
general defence, they ought to be armed,” explained Thomas Fitzsmons of Pennsylvania?” James Jackson
of Georgia argued that "the people of America would never consent to be deprived of the privilege of
carying ams. Though it may prove burdensome to someindividuasto be obliged to arm themsdves, yet
it would not be so considered when the advantages were justly estimated. . . . In a Republic every man
ought to be asoldier, and be prepared to resst tyranny and usurpation, aswell asinvasion, and to prevent
the greatest of al evils—-a standing army."?%°

The House then debated Parker's motion that the United States would provide arms for persons too
poor to purchase them.?®! Roger Sherman analyzed the militia clause of the Condtitution in the same

manner he had heard it explained in the convention of 1787:

2172 ANNALS OF CONGRESS 1804 (Dec. 16, 1790)
28 |d. at 1805-06

219 |d. at 1806.

80 |d. at 1806.

281 |d. at 1807-08.
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What relatesto arming and disciplining means nothing more than agenerd regulationin respect
to the arms and accountrements. There are so few freemen in the United States who are not
able to provide themsalves with arms and accoutrements, that any provision on the part of the
United States is unnecessary and improper. He had no doubt that the people, if left to
themselves, would provide such arms as are necessary, without inconvenience or complaint;
but if they are furnished by the United States, the public arsenas would soon be exhausted;
and experience shows that public property of this kind, from the cardess manner in which
many persons useit, is soon lost. >
After a suggestion that the poor, minors, and apprentices be armed by the United States, the ultimate
objection to this government-armed populace was expressed by Jeremiah  Wadsworth of Connecticut:
"Isthere aman in this House who would wish to see so large a proportion of the community, perhaps one-
third, armed by the United States, and liable to be disasmed by them??®® Masters would assist
apprentices, and "as to minors, their parents or guardians would prefer furnishing them with arms
themsdves, to depending on the United States when they knew they were liable to having them
reclaimed.®®* A vote was then taken, and Parker's motion failed.
Htzamons moved to grike the words "provide himsdf* and amend the bill to reed theat every citizen
"shall be provided" with arms. James Madison and others objected that this "would leave it optiond with
the States, or individuals, whether the militia shall be armed or not."#®> The motion logt.

Cons derable debate ensured concerning personswho may be exempted from militiaexercises. Under

the Congtitution, Hugh Williamson of North Carolina noted, "Congress are to provide for arming and

%82 |d. at 1808.

8 |d. at 1809.

284

=

285 |

o
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disciplining the militig; but who are the militia? Such men, he presumed, as are declared so to be by the
laws of the particular States, and on this principle he wasled to suppose that the militiaought to consst of
the whole bodly of citizens without exception.'?%

While the Senate met in secret and no debates were officidly recorded, William Maclay's journa
contains reveding portions of the debates on the bills for the military establishment and for regulating the
militia Richard Henry Lee gavewhat must have been familiar speeches againgt standing armies.®” Senator
Maclay believed that Alexander Hamilton and hisfaction were promoting war with the Indians and foreign
powers asa"Pretext for rasing an Army meant to awe our Citizensinto Submission.'®®® Army supporters
accused the Spaniards of having "supplied the Indians with Arms and Ammunition,?®° but argued that "it
was dangerous to put Armsinto the hands of the Frontier People for their defense, least they should use
them against the United States.'?®°

Maclay protested these dlegations as "subterfuges,” and wrote:

The Congtitution certainly never contemplated a Standing Army intime of peace. A Well
regulated Militia to execute the laws of the Union, qudl insurrections and repel Invasions, is the
very language of the Condtitution. Generd Knox offers a most exceptionable hill for a Generd

Militia law which excites (as it is most probable he expected) a generd Opposition. Thus the
Business of the Militia stands Hill, and the military establishment bill which increases the sanding

286 |d. at 1821-22 (Dec. 22, 1790).

267 THE DIARY OF WILLIAM MACLAY 243,250 (1988).
288 |dJ. at 385, 395.

269 | (. at 245.

20 |d. at 246.
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Troops One half is pushed with dl the Art & address of ministerial Management.?*

Two anecdotes by Maclay illustrate the attitudes of the day toward persona arms. It seems that
Alexander Hamilton made insulting remarks againg the militia, giving rise in the House of Representatives
to "aViolent persond Attack on Hamilton By Judge [Aedanus] Burk|[e] of South Carolinawhich the Men
of the blade say must produce a dud.'>*

July 4, 1790 in New York was celebrated a day late because it fell on a Sunday. When Congress
adjourned, Maclay saw that "dl the Town was in Arms.. . . . the firing of cannon and smdl arms with
beating of Drums kept al in uproar.'®® The Senators went to President Washington'shomefor wineand
cakes, and then to areading of the Declaration of Independence.®

The United States in 1792 reflected the findization of a unique period which began five years earlier.
A condtitution with limited, enumerated powerswas proposed, but opponentswould not allow its passage
without a commitment to adopt adeclaration of individud rights, including theright to keep and bear ams.
This declaration was created and ratified, but attemptsto pass amendmentsto the Condtitution'sprovisons
on gtate and federd governmentd powers falled. While the Second Amendment or its equivaent was
srongly demanded in state conventions and was then ratified by Congress and passed by the states, a
totdly separate provison about the right of states to maintain militias falled miserably. Nonetheless,

Congress enacted legidation mandating that every man be armed.

21 |d. at 246-47.
22 |d. at 101 n.7, 231.
23 |d. at 312.
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CONCLUSION: SUPREME COURT JURISPRUDENCE

A. The Power of the States

Fromthe earliest interpretations of the Congtitution to the present, it has been cons stently held that the
states have a concurrent power over the militiawith the United States and that each state may require its
able-bodied citizens to provide themsaves with and keep firearms, particularly militia weapons. The
position argued by Madison and other federdidts in the Virginia ratifying convention of 1788 has been
vindicated, despite the falure of a proposed amendment explicitly recognizing the Sate power to maintain
and provide for arming the militia

In 1803, St. George Tucker cited Article I, 88, clause 16 and the Second Amendment in support of
the propogtion that "the power of arming the militia, not being prohibited to the Sates, respectively, by the
congtitution, is, consequently, reserved to them, concurrently with the federal government.'2%®

The states passed militialaws in support of and to enforce the 1792 Act of Congress. For ingtance,
Massachusetts required that every citizen " congtantly keep himsalf furnished and provided with ams and
equipmentsrequired by the laws of theUnited States.. . . ."**® Persons werefined for not kegping thearms

required by law.?” United States v. Miller (1939)?* andyzed early state militialaws and concluded:

The Militiawhich the States were expected to maintain and train is set in contrast with

295 1 Tucker, BLACKSTONE'S COMMENTARIES, App., 273 (1803).
2% Act of Massachusetts, 1809, c. 108.
27 E.g., Commonwedth v. Annis, 9 Mass. 31 (1812). See Militia, 34 Am. Dig. Cent. Ed. at 2878
("Arms and Equipments’).

2% 307 U.S. 174, 178-182.
87



Troops which they were forbidden to keep without the consent of Congress. The sentiment
of the time strongly disfavored standing armies; the common view was that adequate defense
of country and laws could be secured through the Militia-civilians primarily, soldiers on
occasion.

The dgnification attributed to the term Militia gppears from the debates in the
Convention, the history and legidation of the Coloniesand States, and thewritings of gpproved
commentators. These show plainly enough that the Militia comprised al maes physcaly
capable of acting in concert for the common defense. "A body of ditizensenrolled for military
discipline” And further, that ordinarily when caled for service these men were expected to
appear bearing arms supplied by themsdves and of the kind in common use & the time.*°

The Supreme Court held in Houston v. Moore (1820)3® that the states have a reserved power to

required| able-bodied maesto provide themsaveswith standard military arms. Justice Washington noted
that the federd Militia Act of 1792 declared "what arms and accoutrements the officers and privates shdl
provide themsalves with . . . ."®** The Court added:

So long asthe militiaare acting under the military jurisdiction of the sate to which they belong,
the powers of legidation over them are concurrent in the general and state government.
Congress has power to providefor organizing, arming, and discipliningthem . ... But asstate
militiathe power of the Sate governmentsto legid ate on the same subjects, having existed prior
to the formation of the condtitution, and not having been prohibited by that insrument, it
remans with the states, subordinate nevertheless to the paramount law of the genera
government, operating upon the same subject. 3%

The court also stated that "if Congress had declined to exercise [its powers|, it was competent to the

date governmentsto providefor . . . arming . . . their respective militia, in such manner asthey might think

29 1d. at 178-179 (emphasis added).
3018 U.S. 1.
1 )d. at 14.

%2 |d. at 16-17.
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proper."3%3
In a separate opinion, Justice Story wrote;

Nor does it seem necessary to contend that the power "to provide for organizing, arming, and
disciplining the militia" is exclusvely vested in Congress. . . . It would certainly seem
reasonable, that in the absence of dl interfering provisons by Congress on the subject, the
states should have authority to organize, arm, and disciplinetheir own militia. . . . [W]hat would
the militiabe without . . . ams. . . 7%

Relying extensively on the above precedent, the Illinois Supreme Court case Dunne v. People (1879)3%

cited the Tenth Amendment in support of the following: "The power of State governments to legidate
concerning the militia existed and was exercised before the adoption of the Congtitution of the United
States, and as its exercise was not prohibited by that insrument, it isunderstood to remain with the States,
subject only to the paramount authority of acts of Congress enacted in pursuance of the Condtitution of the
United States"®® The court dso held:

"A well-regulated militia being necessary to the security of afree State,” the States, by
an amendment to the Condtitution, have imposed a restriction that Congress shdl not infringe
the right of the "people to keep and bear ams™ The chief executive officer of the State is
given power by the Condtitution to cal out the militia, "to execute the laws, suppress
insurrectionand reped invasion.” Thiswould be amerebarren grant of power unlessthe State
had power to organize its own militiafor its own purposes. Unorganized, the militiawould be
of no practicd ad to the executive in maintaining order and in protecting life and property
withinthelimitsof the State. These are dutiesthat devolve on the State, and unlesstheserights

33 |d. at 21.
34 |d. at 51-52.
3% 94111. 123, 34 Am. Dec. 213, 216.

306 Also relying on Houston v. Moore for the same proposition is Peoplev. Hill, 126 N.Y . 497, 27 N.E.
789, 790 (1891). See State v. Johnson, 170 Wis. 218, 175 N.W. 589, 597 (1919) (state constitution
dlowinglegidatureto definethemilitiaand federal Second Amendment indicatethat " certain military policy
is reserved to the states.”)
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are secured to the citizens, of what worth is the State government 2%

Avrising out of the same labor disturbancein Chicago asin Dunne, Presser v. lllinais (1885),3% decided

by the United States Supreme Court, held that prohibitions on unlicensed military parades"do not infringe
the right of the people to keep and bear ams" adding:

It is undoubtedly true that dl citizens capable of bearing arms condtitute the reserved
military force or reserve militia of the United States aswell as of the States, and, inview of this
prerogetive of the general government, aswell asof itsgenerd powers, the States cannot, even
laying the congtitutiona provisionin question out of view, prohibit the peoplefrom keegping and
bearing arms, s0 as to deprive the United States of their rightful resource for maintaining the
public security, and disable the people from performing their duty to the generd government 3

By the same token, the United States may not prohibit the possession of militiaarms, so asto deprive
the states of their find resource for maintaining the public security, or prevent the people from performing

their duty to the State governments.31°

30734 Am. Dec. at 222.
308 116 U.S. 252, 264-65.
309 1. at 265.

310 |ocd authorities have a traditional power to require citizens to am themsalves and assist in law
enforcement. In United States v. Fenwick, 25 Fed. Cas. 1062, 1964 (Cir. Ct. D.C. 1836) the court
indructed the jury "that the marshd has aright to take the posse, and to cdl on dl citizensto ad himin
arresting therioters, and that the citizens had aright to arm themselves.”

State law may require any person to am and asss in law enforcement. "Themilitiaare composed of
men of military age, whereas the posse comitatus is composed of al able-bodied persons of sound mind
and of sufficient ability to assst the sheriff, and may be younger or older than the military age. Worthv.
Craven County Com'rs,, 24 S.E. 778, 779 (N.C. 1896).

Chapin v. Ferry, 3 Wash. 386, 28 P. 754, 757 (1891) found that a Satute authorizing the sheriff or
other officials to call out "an armed force" to suppress rioters referred to the posse comitatus and not the
Nationd Guard. The court noted that the statute

is merely the reenactment of the common law. . . . It has aways been the duty of magidtrates
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Justice Cardozo wrote in Babingtonv. Ydlow Taxi Corp. (1928):31*

The duty goes back to the days of hue and cry . . . To make pursuit effective, there were
datutesin those early days whereby a man was subject to a duty to provide himsdf with instruments
aufficient for thetask. A typicd illustration is the Statute of Winchester, 13 Edw. |, enacted in 1285.
... Thus, for fifteen pounds of lands and goods there shall be kept "an Hauberke [a Brestplate] of
iron, aSword, aKnife, and aHorse" . . .

... Sill, asin the days of Edward I, the citizenry may be caled upon to enforce the justice of
the sate . . . with whatever implements and facilities are convenient and a hand.3'?

Justice Cardozo recdlled the above in showing "the duty of the able-bodied citizento aid in suppressing

crime” in his concurring opinion in Hamilton v. University of Cdifornia (1934).3* The mgjority opinion

upheld mandatory military training, including the use of automatic rifles, of sudentsa auniversity based on
the fallowing:

Undoubtedly every State has authority to train its able-bodied male citizens of suitable age
appropriatey to develop fitness, should any such duty belaid upon them, to serveinthe United
Staesarmy or in Sate militia (Aways lidble to be caled forth by federd authority to execute
the laws of the Union, suppress insurrection or repel invasion . . .) or as members of local
constabulary forces or as officers needed effectively to police the State. . . . So long asiits
action iswithin retained powers and not inconsstent with any exertion of the authority of the
national government and transgresses no right safeguarded to the citizen by the Federd
Condtitution, the Stateisthe solejudge of the meansto be employed and the amount of training
to be exacted for the effective accomplishment of these ends. Second Amendment 314

and peace officersto preserve the public peace, even to the extent of caling to their aid every
person within their jurisdiction . . . . That the force thus called out should be armed in some
way would seem to go without saying . . .. 1d. at 756.

SI1 250 N.Y. 14, 164 N.E. 726, 727.
312 |4,
313293 U.S. 245, 265n.1.

314 1d. Besidesthe Second Amendment, the court cited asauthority Houstonv. Moore, 18U.S. 1, 16-
17 (1820), Dunnev. People, 94 111. 120, 129, 34 Am. Rep. 213 (1879), and Presser v. Illinois, 116 U.S.
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By datutory definition, the National Guard is "that part of the organized militia of the severd States’
that is"armed . . . wholly or partly a Federa expense’ and "isfederaly recognized.'®™ "In addition to its
Nationa Guard, if any, aState. . . may, as provided by itslaws, organize and maintain defense forces."®16
The U.S. Government issues arms to the National Guard, but not to the states' defense forces®" "So far
as practicable, the sametypesof . . . amsasareissued to the Army shdl be issued to the Army Nationd
Guad. ...

The avallability of uniform amsto a portion of the state militias pursuant to the Nationd Defense Act

of 1916 greatly enhanced defense capabilities. Asexplained in Maryland for the Use of Levinv. United

States (1965)31

Fromthe days of the Minutemen of Lexington and Concord until just before World War 1, the
various militias embodied the concept of acitizen army, but lacked the equipment and training
necessary for their use as an integra part of the reserve force of the United States Armed
Forces. ... Pursuant to power vested in Congress by the Condtitution [Art. |, Section 8], the
Guard wasto be uniformed, equipped, and trained in much the same way asthe regular army,
subject to federal standards and capable of being "federaized” by units, rather than by drafting
individud soldiers. In return, Congress authorized the dlocation of federd equipment to the
Guad ...

The dates are entitled to require members of their defense forces and reserve militias to provide

252 (1885).
315 3 U.S.C. Section 101(4), (6).
316 39 U.S.C. Section 109(c).
317 32 U.S.C. Section 702.
318 32 U.S.C. Section 701.
319 381 U.S. 41.

30 |d. at 46-47.
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themsdves with the same arms which are used by the Nationd Guard. Theided of a uniformity of arms
for dl militia members has been recognized since the Congtitution was framed.

Based on the above, Congress has no power to prohibit possession of such militia arms as the states
areentitled to requirethat itscitizens or apart thereof furnish themselveswith and kegp intheir homes. The
states concurrent power to organize and providefor arming their militiasisareserved power which federd
legidation may not contradict.

B. The Right of the People

Traditiondly, the Supreme Court has paid little attention to the Second Amendment. It noted in the
Dred Scott case that recognition of African Americans as citizens would exempt them from "police
regulations’ (i.e., dave codes), and allow them "to keep and carry arms wherever they went.'®2 During
Recongruction, the Court stated that the rights of the people " peaceably to assemblefor lawful purposes’
and "of bearing armsfor alawful purpose’ werenot "granted” by the Congtitution because they existed long
beforeits adoption.®?? A later opinion again recognized "the right of the people to keep and bear ams'
and repeated that the Second Amendment is a limitation "upon the power of Congress and the Nationd
government. . . "¢

At the turn of the century, the Court wrote of "the freedom of speech and of the press’ and "the right

%21 Seott v. Sanford, 60 U.S. (19 How.) 393, 417 (1857).
322 United States v. Cruikshank, 92 U.S. 542, 551, 553 (1876).

323 Presser v. lllinois, 116 U.S. 252, 265 (1886). Miller v. Texas, 153 U.S. 535, 538 (1894) repeats
that "the redtriction of" the Second and Fourth Amendments operate "upon the Federa power.” In
Cruikshank, Presser, and Miller, the Court refused to find First, Second, or Fourth Amendment protection
againg private congpiracies or state action, but did not consider whether the guarantees are incorporated
into the Fourteenth Amendment so asto limit Sate action.
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of the people to keep and bear arms” that "the law is perfectly well settled that the first ten Amendments
to the congtitution, commonly known as the Bill of Rights, were not intended to lay down any novel
principles of government, but smply to embody certain guaranties and immunities which we inherited from
our English ancedtors. . . "%

Only in United States v. Miller (1939)°% has the high court addressed the Second Amendment, and

eventhen only in rudimentary form. Absent evidenceinthetrid court that asawed-off shotgun "at thistime
has some reasonabl e rel ationship to the preservation or efficiency of awell regulated militia, we cannot say
that the Second Amendment guarantees the right to keep and bear such an insrument. Certainly it isnot
within judicid notice that thiswegpon is any part of the ordinary military equipment or that its use could
contribute to the common defense.'®® The test was not whether the person in possession of thearm was
amember of aformd militia unit, but whether the arm "a thistime' is "ordinary military equipment” or its
use"could" potentidly assst in the common defense.

Referring to the militia clause of the Congtitution, the Supreme Court stated that "to assure the

continuation and render possible the effectiveness of such forces the declaration and guarantee of the

324 Robertson v. Baldwin, 165 U.S. 275, 281-82 (1897).
35 307 U.S. 174 (1939).

326 307 U.S. at 178. Since no factua record was made in the tria court that a "sawed-off" shotgun
could have militiauses, the Court did not consider whether the tax and related regitration requirements of
the Nationa Firearms Act violated the Second Amendment. However, the Court hasheld of anewspaper
tax: "ltisalicense tax--aflat tax imposed on the exercise of a privilege granted by the Bill of Rights A
gtate may not impose a charge for the enjoyment of aright granted by the federa condtitution.” Murdock
v. Pennsylvania, 319 U.S. 106, 113 (1943). See Thomasv. Collins, 323U.S. 527, 538-40 (1944) (state
may not require regigtration of persons who exercise Firs Amendment rights); Minnegpolis Star v.
Minnesota Comm. of Rev., 460 U.S. 575 (1983) (specia tax on only afew newspapers invaid).
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Second Amendment were made.®?” The court then surveyed colonia and state militialawsto demonstrate
that "the Militiacomprised dl maes physicaly capable of acting in concert for the common defensg" and
that "these men were expected to gppear bearing arms supplied by themsalves and of the kind in common
use a thetime.'®
The philosophy behind the Second Amendment was well articulated in the commentaries of Justice
Joseph Story and Judge Thomas M. Cooley, which Miller approvingly cites*? Jugtice Story stated: "The
right of the citizens to keep and bear arms has justly been considered, as the paladium of the liberties of
the republic; snceit offers astrong mora check againgt usurpation and arbitrary power of therulers, and
will generdly, even if these are successful in the first instance, enable the peopleto resst and triumph over
them.'®® Miller's reference to Judge Cooley finds him stating:
Among the other safeguardsto liberty should be mentioned theright of the peopleto keep and
bear ams. . .. The dterndive to a ganding army is 'a well-regulated militia; but this cannot exist

unlessthe people aretrained to bearingarms. Thefederal and state congtitutionstherefore provide that
the right of the people to bear ams shdl not be infringed . . . 3

%7 307 U.S. at 178.
38 1d. at 179.
39 307 U.S. at 183 n.3.

3302 J Story, COMMENTARIES ON THE CONSTITUTION 646 (5th ed. 1891). "One of the
ordinary modes, by which tyrants accomplish their purpose without resistance is, by disarming the people,
and making it an offense to keep arms . . . ." J. Story, A FAMILIAR EXPOSITION OF THE
CONSTITUTION OF THE UNITED STATES 264 (1893).

31 T. Cooley, CONSTITUTIONAL LIMITATIONS 729. T. Cooley, GENERAL PRINCIPLES
OF CONSTITUTIONAL LAW 281-282 (2d ed. 1891) states further:

Theright declared was meant to beastrong moral check against the usurpation and arbitrary power
of rulers, and as a necessary and efficient means of regaining rights when temporarily overturned by
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While it has not discussed the Second Amendment in any detail snce Miller, the Supreme Court has
recently denied that some Bill of Rights freedoms "are in some way less ‘fundamentd’ than” others. "Each
establishes anorm of conduct which the Federal Government is bound to honor--to no greater or lesser
extent than any other inscribed in the Congtitution. Moreover, we know of no principled basis on which
to create a hierarchy of condtitutiona values. . . .'®% The Supreme Court has also held that "when
we do have evidence that a particular law would have offended the Framers, we have not hesitated to
invaidate it on that ground done.'®

The two 1990 Supreme Court opinions analyzed at the beginning of this article should lay to rest any

usurpation.

Theright is Genera--1t may be supposed from the phraseology of this provision that the right to
keep and bear arms was only guaranteed to the militia; but this would be an interpretation not
warranted by the intent. . . . But the law may make provison for the enrollment of dl who are fit to
performmilitary duty, or of asmal number only, or it may wholly omit to make any provisona dl; and
if the right were limited to those enrolled, the purpose of this guaranty might be defeated atogether by
the action or neglect to act of the government it was meant to hold in check. The meaning of the
provison undoubtedly is that the people from whom the militia must be taken shdl have the right to
keep and bear arms, and they need no permission or regulation of law for the purpose.

332 vdley Forge College v. Americans United, 454 U.S. 464, 484 (1982). The Court stated in Ullman
v. United States, 350 U.S, 422, 426-29 (1956):

This condtitutiond protection must not be interpreted in
ahodtile or niggardly spirit. . .. Such aview does scant honor to the patriots who sponsored the Bill of
Rights as a condition to acceptance of the Congtitution by the ratifying States. . . .

As no condtitutiona guarantee enjoys preference, so none should suffer subordination or
deletion. ... To view a paticular provison of the Bill of Rights with disfavor inevitably resultsin a
condtricted application of it. Thisisto disrespect the Congtitution.

333 Minnegpolis Star v. Minnesota Comm. of Rev., 460 U.S. 575, 583-84 n.6 (1983)
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lingering doubts about the Second Amendment's applicability. Firdt, the right to keep and bear arms
belongs to "the people,” the same individuas whose rights are protected by the First, Fourth, and Ninth
Amendments. Second, the state power to maintain amilitiaisdefined inthe militiadause of thetext of the
Congtitution, and is not substantively protected by the Second Amendment.

Every teem in the Second Amendment's substantive guarantee--which is not negated by its
philosophica declaration about a well regulated militia--demands an individud rights interpretation. The
terms "right,” "the people,” "keep and bear," and "infringed" gpply only to persons, not states. Moreover,
the framers, supporters, and opponents of the origind Congtitution dl agreed on the palitica ided of an
armed populace, and the unanimous interpretation of the Bill of Rightsin Congress and by the public was
that the Second Amendment guaranteed the right to keep and bear arms. Indeed, the very amendment
which would have made explicit the state power to maintain amilitiafaled completely.

The language and higtoricd intent of the Second Amendment mandates recognition of the individua
right to keep and bear firearms and other persona wegpons. Like those who oppose flag burning as
symbolic protest, opponents of this right have the option of pressing for an amendment to abill of rightsno

longer seen as worthwhile,
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