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Introduction

For a Bill of Rights guarantee that has generated so much politica controversy, the Second
Amendment to the United States Congtitution has been the subject of little historica scholarship. In
particular, the pre-Revolutionary background to this provison has been al but neglected. The Second
Amendment provides. "A well regulated Militia, being necessary to the security of afree State, the right
of the people to keep and bear Arms, shdl not be infringed.”

A key methodology for congtitutiona interpretation was formulated by the Supreme Court as
folows "In the congtruction of the language of the Condtitution . . . we are to place ourselves as nearly
as possible in the condition of the men who framed that instrument. Undoubtedly, theframers. . . had for
along time been absorbed in consdering the arbitrary encroachments of the Crown on the liberty of the
subject. . .." Itisthepurposeof thisandysisto consider exactly what were "the arbitrary encroachments

of the Crown on the liberty of the subject"? that gave rise to the language of the Second Amendment that

1 Ex Parte Bain, 121 U.S. 1, 12 (1887).

2 The Court esewhere expressed the same idea as follows: " The necessities which gave birth to the
Condtitution, the controversieswhich preceded itsformation, and the conflicts of opinion which were sdttled
by its adoption, may properly be taken into view for the purpose of tracing to its source any particular
provisonof the Congtitution in order thereby to be enabled to correctly interpret its meaning.” Knowlton
v. Moore, 178 U.S. 41, 96 (1900).



"the right of the people to keep and bear arms shal not be infringed.” As the Court quoted Mr. Justice
Holmes in an analyss of the pre-Revolutionary background of the Establishment Clause of the Firgt
Amendment, "a page of history isworth avolume of logic.®

Of course, the experiences of the pre-Revolutionary period demonstrate the impetus for, but do
not limit, the respective Bill of Rights guarantees, for the framersintended "to safeguard fundamenta values
which would far outlast the specific abuseswhich gaveit birth.* Moreover, condtitutional protections for
physica objects--such as the press, arms, and houses--are not frozen into colonia technologies:

We may assume that the framers of the Condtitution . . . did not have specificaly in mind
the sdlection and dimination of candidates for Congress by the direct primary any more than they
contempl ated the gpplication of the commerce clauseto interstate telephone, telegraph and wirdess
communication, which are concededly within it. But in determining whether a provison of the
Congtitution gpplies to a new subject matter, it is of little sgnificance that it is one with which the
framerswerenot familiar. For in setting up an enduring framework of government they undertook
to carry out for the indefinite future and in dl the vicissitudes of the changing affairs of men, those
fundamental purposes which the instrument itsalf discloses®

Just asthe term "arms’ is generic and thus includes modern firearms as a whole, the terms "the
people" plainly mean members of the populace a large. In 1990, the Supreme Court made clear that dll

law-abiding Americans are protected by the Second Amendment as follows:

"The people’ seemsto have been aterm of art employed in sdect parts of the Congtitution.
... The Second Amendment protects "the right of the people to keep and bear Arms,” and the
Ninth and Tenth Amendments provide that certain rights and powers areretained by and reserved
to "the people” Seedso U.S. Congt., Amdt. 1, ("Congress shall makeno law . . . abridging . .

3 Committee for Public Education v. Nyquist, 413 U.S. 756, 777 n.33 (1973).

4 United States v. Chadwick, 433 U.S. 1, 9 (1977)("the absence of a contemporary outcry against
warrantless searches in public places. . . in colonid America' does not diminish Fourth Amendment
protections today). Actudly, as will be seen, the colonists did complain about warrantless searches for
amsin public places.

® Tashjian v. Republican Party of Connecticut, 479 U.S. 208, 226 (1986).
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. the right of the people peaceably to assemble’); Art. I, 82, cl. 1 ("The House of Representatives
shdl be composed of Members chosen every second year by the People of the severd
States")(emphasis added). While this textud exegessis by no means conclusive, it suggests that
"the people’ protected by the Fourth Amendment, and by the First and Second Amendments, and
to whom rights and powers are reserved in the Ninth and Tenth Amendments, refersto aclass of
persons who are part of a nationa community or who have otherwise developed sufficient
connection with this country to be considered part of that community.®

Traditiondly, the Supreme Court has paid little attention to the Second Amendment. It noted in
the Dred Scott case that recognition of African Americans as citizens would exempt them from "police
regulaions’ (i.e., dave codes), and alow them "to keep and carry arms wherever they went."” During
Recongruction, the Court stated that the rights of the people " peaceably to assemblefor lawful purposes’
and "of bearing armsfor alawful purpose’ werenot "granted” by the Congtitution because they existed long

beforeitsadoption.® A later opinion again recognized "the right of the peopleto kegp and bear ams' and

® United States v. Verdugo-Urquidez, 494 U.S., 108 L.Ed.2d 222, 232-33, 110 S.Ct. 1056, 1060-61.

In his dissent, Justice Brennan noted that "the term ‘the peopl€ is better understood as a rhetorica
counterpoint 'to the government,’ such that rightsthat were reserved to 'the peopl€ wereto protect all those
subject to ‘the government'. . . The peopl€ are 'the governed.” 108 L.Ed.2d at 247.

Justice Brennan aso reviewed the drafting history of the Fourth Amendment, noting that the Framers
"could have limited the right to ‘citizens;' ‘freemen,’ 'residents,’ or the 'American people.’ . . . Throughout
that entire process, no speaker or commentator, pro or con, referred to the term 'the people’ as a
limitaetion." Id. at 247. Smilarly, the Framers could have limited the Second Amendment right to sdect
militias, but instead used the terms "the people.”

Findly, Justice Brennan pointed out thet rights are not "given to the people from the government. . . .
The Framers of the Bill of Rightsdid not purport to "cregte’ rights. Rether, they desgned the Bill of Rights
to prohibit our Government from infringing rights and liberties presumed to be pre-exiding.” 1d. at 247.

7 Scott v. Sanford, 60 U.S. (19 How.) 393, 417 (1857).
8 United Statesv. Cruikshank, 92 U.S. 542, 551, 553 (1876).
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repeated that the Second Amendment is a limitation "upon the power of Congress and the Nationd
government. . . ."®

At the turn of the century, the Court wrote of "the freedom of soeech and of the press' and "the
right of the people to keep and bear ams' that "the law is perfectly well settled that the first ten
Amendmentsto the condtitution, commonly known asthe Bill of Rights, were not intended to lay down any
novd principlesof government, but Smply to embody certain guaranties and immunitieswhich weinherited
from our English ancestors. . . ."°

Only inUnited States v. Miller (1939)** hasthe high court addressed the Second Amendment, and

eventhen only in rudimentary form. Absent evidenceinthetrid court that asawed-off shotgun"at thistime
has some reasonabl e rel ationship to the preservation or efficiency of awell regulated militia, we cannot say
that the Second Amendment guarantees the right to keep and bear such an instrument. Certainly it isnot
within judicid notice that this wegpon is any part of the ordinary military equipment or that its use could

contribute to the common defense.? The test was not whether the person in possession of the arm was

® Presser v. lllinois, 116 U.S. 252, 265 (1886). Miller v. Texas, 153 U.S. 535, 538 (1894) repeats
that "the restriction of" the Second and Fourth Amendments operate "upon the Federal power." In
Cruikshank, Presser, and Miller, the Court refused to find First, Second, or Fourth Amendment protection
agang private conspiracies or Sate action , but did not consider whether the guarantees are incorporated
into the Fourteenth Amendment so asto limit Sate action.

19 Robertson v. Baldwin, 165 U.S. 275, 281-82 (1897).
11 307 U.S, 174 (1939).

12 307 U.S. a 178. Since no factua record was madein thetria court that a" sawed-off" shotgun could
have militia uses, the Court did not consider whether the tax and related registration requirements of the
Nationa Fireerms Act violated the Second Amendment. However, the Court has held of anewspaper tax:
"It isalicense tax--a flat tax imposed on the exercise of a privilege granted by the Bill of Rights. A date
may not impose a charge for the enjoyment of aright granted by the federal condtitution.” Murdock v.
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amember of aforma militiaunit, but whether the arm "a thistime' was "ordinary military equipment” or

itsuse "could" potentidly assgt in the common defense.

Pennsylvania, 319 U.S. 106, 113 (1943). See Thomasv. Collins, 323 U.S. 527, 538-40 (1944) (state
may not require regigration of persons who exercise Firs Amendment rights); Minnegpolis Star v.
Minnesota Comm. of Rev., 460 U.S. 575 (1983) (specia tax on only afew newspapers invaid).
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Referring to the militia clause of the Condtitution, the Supreme Court stated that "to assure the
continuation and render possible the effectiveness of such forces the declaration and guarantee of the
Second Amendment were made."™® The court then surveyed colonia and state militialawsto demonstrate
that "the Militiacomprised dl maes physicaly capable of acting in concert for the common defensg” and
that "these men were expected to gppear bearing arms supplied by themsalves and of the kind in common
use a the time."

Unfortunatdy, the scant opinion in Miller does not survey "the arbitrary encroachments of the
Crown on the liberty of the subject.”® Thisis unsurprising, not only because only the United States filed
a brief, but aso because no historical scholarship existed on the subject at that time. "The arbitrary
encroachments of the Crown" which gave rise to the Second Amendment are only recently coming to
light.*®

Nonetheless, the philosophy behind the Second Amendment was wdl aticulated in the

commentaries of Justice Joseph Story and Judge Thomas M. Cooley, which Miller goprovingly cites.

13 307U.S. at 178.
¥ 1d. at 179.
15 Supra note 2 and accompanying text.

16 Many of the origina sourcesreviewed in this article are published for the first time Since their origina
publication in the pre-Revolutionary period, and expand on research previoudy published by this author.
See HALBROOK, A RIGHT TOBEARARMS. STATEAND FEDERAL BILLSOFRIGHTSAND
CONSTITUTIONAL GUARANTEES 1-19 (1989)(chapter entitled "The Inhabitants of Boston
Disarmed"); and THAT EVERY MAN BE ARMED: THE EVOLUTION OF A CONSTITUTIONAL
RIGHT 58-64 (1984).

17307 U.S. at 183 n.3.



Jugtice Story stated: "The right of the citizens to keep and bear arms has justly been consdered, as the
pdladium of theliberties of therepublic; Snceit offersastrong mora check againgt usurpation and arbitrary
power of the rulers; and will generdly, even if these are successful in the firgt instance, enable the people
to resist and triumph over them."® Miller's reference to Judge Cooley finds him stating:

Among the other safeguardsto liberty should be mentioned the right of the peopleto keep
and bear ams. . .. Thedternative to aganding army is'awel-regulated militia; but this cannot
exist unlessthe people are trained to bearing arms. The federd and state congtitutions therefore
provide that the right of the people to bear ams shdl not beinfringed . . . .1°
Whileit has not discussed the Second Amendment in any detail Snce Miller, the Supreme Court

has recently denied that some Bill of Rights freedoms "are in some way less ‘fundamentd’ than” others.

"Each establishes anorm of conduct which the Federd Government is bound to honor--to no greater or

18 2. Story, COMMENTARIES ON THE CONSTITUTION 646 (5th ed. 1891). "One of the
ordinary modes, by which tyrants accomplish their purpose without resistance is, by disarming the people,
and making it an offense to keep ams . . . ." J. Story, A FAMILIAR EXPOSITION OF THE
CONSTITUTION OF THE UNITED STATES 264 (1893).

19 T. Cooley, CONSTITUTIONAL LIMITATIONS729. T. Cooley, GENERAL PRINCIPLES
OF CONSTITUTIONAL LAW 281-282 (2d ed. 1891) states further:

The right declared was meant to be a strong mora check againgt the usurpation and arbitrary
power of rulers, and as a necessary and efficient means of regaining rights when temporarily
overturned by usurpation.

Theright is Genera--1t may be supposed from the phraseology of this provison that the right
to keep and bear arms was only guaranteed to the militia; but this would be an interpretation not
warranted by theintent. . . . But the law may make provison for the enrollment of dl who arefit
to perform miilitary duty, or of asmall number only, or it may wholly omit to make any provison
a dl; and if theright werelimited to those enrolled, the purpose of this guaranty might be defested
atogether by the action or neglect to act of the government it was meant to hold in check. The
meaning of the provison undoubtedly isthat the people from whom the militiamust be taken shall
have the right to keep and bear arms, and they need no permission or regulation of law for the
purpose.



lesser extent than any other inscribed in the Congtitution. Moreover, we know of no principled basis on
which to create a hierarchy of condtitutiona vaues. . . "% The Supreme Court has also held that
"whenwe do have evidence that aparticular law would have offended the Framers, we have not hesitated
to invaidate it on that ground alone."#

Once again, to know what would have offended the Framers, one must andyze "the arbitrary
encroachments of the Crown on the liberty of the subject” inthe pre-Revolutionary period. Thefollowing
traces the impetus for the Second Amendment in the following stages. the colonists assertion of theright
to keep and bear arms when Boston was first occupied by a standing army in the 1768-69 period; the
attempts to disarm the inhabitants of Boston, and the ban on importation of firearms, in 1774; and the use
of arbitrary searches and saizures for ams, culminating in the actud disarming of the inhabitantsin 1775.
These events provide aclear explanation of why the Framers adoped the Second Amendment, giveingght
into the perceived evil the amendment was designed to prevent, and accordingly contribute to an
understanding of the scope of the right guaranteed.

I. "MORE GRIEVOUS TO THE PEOPLE,

2 Valey Forge College v. Americans United, 454 U.S. 464, 484 (1982). The Court stated in Ullman
v. United States, 350 U.S. 422, 426-29 (1956);

This condtitutional protection must not be interpreted in a hogtile or niggardly spirit. . .. Such
a view does scant honor to the patriots who sponsored the Bill of Rights as a condition to
acceptance of the Condtitution by theratifying States. . . .

As no condtitutiona guarantee enjoys preference, so none should suffer subordination or
deletion. ... Toview aparticular provison of the Bill of Rights with disfavor inevitably resultsin
acondricted gpplication of it. Thisisto disrespect the Condtitution.

21 Minnegpolis Star v. Minnesota Comm. of Rev., 460 U.S. 575, 583-84 n.6 (1983)
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THAN ANY THING HERETO MAKE KNOWN"

Inlate summer of 1768, Massachussets Governor Francis Bernard informaly let it be known that
British troops were coming to Boston.??  Enraged patriots discussed resistance, and on the evening of
September 11, James Otis, Samuel Adams and Joseph Warren met to draft resolutions to be presented
a atown mesting in the morning.?® The great number of the people of Boston turned out a the stormy
meseting at Faneuil Hall that would last two days.

Speeches were made and resolutions deploring taxation and standing armies adopted. Four
hundred muskets-—-military firearmsof the period which bel onged to the town--lay exposed on thefloor and
some were perhapswavedintheair.?* Somein the assembly argued that the muskets should be given out
then and there to the people, but James Otis, moderator of the meeting, persuasively argued: "There are
the ams; when an attempt is made againgt your liberties, they will be ddlivered. . . 2% Instead, the
assembly consdered among the pre-prepared resolutions the following:

Upon a Motion made and seconded, the following vote was passed by a very
great Mgority, viz

WHEREAS, by an Act of Parliament, of the first of King William and Queen
Mary, itisdeclared, that the Subjects being Protestants, may have armsfor their Defence;
It isthe Opinion of thistown, that the said Declaration is founded in Nature, Reason and
sound Policy, and iswell adapted for the necessary Defence of the Community.

22 J. ALDEN, GENERAL GAGE IN AMERICA 160 (1969).

2 W.WELLS, THE LIFE AND PUBLIC SERVICES OF SAMUEL ADAMS 212-13 (2nd ed.
n.d.).

2 1d.
% R. FROTHINGHAM, THE LIFE AND TIMES OF JOSEPH WARREN 85-86 (1865).
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And Forasmuch, as by agood and wholesome Law of this Province, every listed
Soldier and other Householder (except Troopers, who by Law are otherwise to be
provided) shall dwaysbe provided with awell fix'd Firelock, Musket, Accoutermentsand
Ammunition, asin said Law particularly mentioned, to the Satisfaction of the Commission
Officers of the Company; and as there is at this Time prevailing Apprehension, in the
Minds of many, of angpproaching War with France: In order that the Inhabitants of this
Townmay be prepared in Case of Sudden Danger: VOTED, that those of the Inhabitants,
who may at present be unprovided, be and hereby are requested duly to observethe said
Law a this Time?®

After passage of severa daysof uncertainty and probable paranoiaboth by theroya governor and
the patriots, and Boston Gazette reported awarning signed by "A.B.C."--probably Samue Adams--which
would be reprinted throughout the colonies:

It isreported that the Governor has said, that he has Three Things in Command from the

Ministry, more grievous to the People, than any Thing hitherto made known. It isconjectured 1<,

that the Inhabitants of this Province are to be disarmed. 2d. The Province to be governed by

Martid Law. And 3d, that a Number of Gentlemen who have exerted themsdvesin the Cause of

their Country, are to be seized and sent to Gresat-Britain.

Unhappy Americal When thy Enemies are rewarded with Honors and Riches; but thy
Friends punished and ruined only for assarting thy Rights, and pleading for thy Freedom.?’

Two days after publication of the above, British troopslanded and took over key pointsin Boston,
induding Faneuil Hal.% In response to the dlegations which first appeared in the Boston Gazette--the

leading patriot organ in al of the colonies, and the mouthpiece of Samuel Adams, James Otis, Josah

2% Boston Chronicle, Sept. 19, 1768, at 363, col. 2.

27 Boston Gazette, September 26, 1768, at 3, cols. 1-2; Maryland Gazette (Annapolis), Oct. 20, 1768,
a 3, col. 1; Georgia Gazette (Savannah), Nov. 2, 1768, at 1, cal. 1.

2 Boston Evening Post, Oct. 3, 1768, at 3, col. 2.
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Quincy, and John Adams®--Richard Draper, officid printer to the roya governor,® issued adenid. "We

are authorized to inform the Publick, that the Article of the Report of the Sayings of the Governor . . . is

aninfamousLye, invented for the wicked Purpose of raising groundless Fears of, and creating an unnatura

Disaffection to his Mgesty and his Government.'®! "A.B.C." shot back:

| observe Mr. Draper in hislast paper saysheis

authorized to assure the
Publick, that the Reports
mentioned in your Paper
of September 26, was
an infamous Lie. . . .
Mr. Draper (as he was
about the Town, and
these Reports were the
subject of much
Conversation) musthave
known he was
publishing a Falsehood .

When an armed
Forceisbro't in upon a
peaceable Country
agang their Consent,
and in Violaion of ther
Rights as Men and
Britishsubjects, wehave
Reason to believe that
soon unheard of
Oppressions arecoming
upon us.*

# S, KORBE, THE DEVELOPMENT OF THE COLONIAL NEWSPAPER 118-120 (1944).

% 1d. at 114-15.

31 The Essex Gazette (Sdlem), Oct. 4, 1768, at 40, col. 3. This was apparently published first in
Draper's Massachusetts Gazette, but the issue is missing from the Library of Congress collection.

32 Boston Gazette, Oct. 3, 1768, at 2, col. 2.
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Efforts may have been made to disarm the citizens. One report stated: "That part of the troops
had been quartered in the castle and barracks, and the remainder of them in some old empty houses. That
the inhabitants had been ordered to bring in their arms, which in generd they had complied with; and that
those in possession of any after the expiration of a notice given them, were to take the consequences.'®
The report did not disclose where this surrender of arms dlegedly took place.

It is difficult to imagine much compliance with such an order, since such reports were not
widespread with extensive protests. However, disarming the colonists was clearly being contemplated.
From London, "it is said orders will soon be given to prevent the exportation of ether nava or military
stores, gun-powder, &c. to any part of North-America."®*

With the occupation of Boston, there began to be published in colonid newspapers the column
"Journd of the Times" which became the most widdly circulated pre-Revolutionary writing after

Dickinson's Letters fromaPennsylvaniaFarmer. 1t waswritten in Boston, sent to New Y ork secretly and

published in the New Y ork Journa, and then reprinted in newspapers dl over the colonies and even in
England. Its anonymous authors probably included Samud Adams, John Adams, Josiah Quincy, and
various editors*

Inthefirst of severd references to the arms issue, the "Journd” found a hidden irony in theillegd

quartering of troops among the populace: "Some of the Consequences of bringing the Troops into this

33 New York Journal, Feb. 2, 1769, at 2, col. 2.
3 Boston Gazette, Oct. 17, 1768, at 2, col. 3.

% BOSTON UNDER MILITARY RULE [1768-1769] ASREVEALED IN A JOURNAL OF THE
TIMES xiii-ix. ( O. Dickerson compl. 1971).
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Town, indirect violation of the Act of Parliament, . . . instead of Quartering them in the Barrackson Castle
Idand, are likely to be the scattering proper Tutors through the Country, to ingruct the Inhabitants in the
modern Way of handling the Firdock and exercising the Men . . . .'®® However, according to reports
coming from London, the colonists needed little ingruction: "The totd number of the Militia, in the large
province of New-England, is upwards of 150,000 men, who al have and can use arms, not only in a
regular, but in so particular amanner, asto be capable of shooting aPimple off aman'snosewithout hurting
him.'®
The King's gpeech at the opening of Parliament, and debate in the House of Commons, both of
which questioned the loydlty of the colonigts, prompted the writers of the "Journd™ to make an ongoing
defense of the Boston vote calling upon each citizen to arm and of the assembly which adopted it. Samud
Adams, author of the next editorid on the subject, argued:
For it is certainly beyond human art and sophistry, to prove the British subjects, to whom
the privilege of possessing armsis expresdy recognized by the Bill of Rights, and, who live
in aprovince where the law requires them to be equip'd with ams, &c. are guilty of an
illegd act, in caling upon one ancther to be provided with them, asthe law directs. . . .
One man has as good reason to affirm, that a few, in cdling for a military force under
pretence of supporting civil authority, secretly intended to introduce a general massacre,
as another has to assert, that a number of loya subjects, by calling upon one another to
provided with arms, according to law, intended to bring on an insurrection.
It will be equaly difficult to prove it illegd, for a number of British subjects, to

invite as many of their fellow subjects as they please, to convene and consult together, on
the most prudent and congtitutional measures for the redress of their grievances. . . 3

% New York Journal, Oct. 27, 1768, at 2, col. 3.
37 Boston Evening Post, Nov. 21, 1768, at 2, col. 3.

38 Bogton Gazette, Jan. 30, 1769, & 2, col. 1 (signed "Shippen”): | THE WRITINGS OF SAMUEL
ADAMS 299 (H. Cushing ed. 1904).
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Inan aticdlehesgned "E.A.," Samud Adams published perhaps the most remarkable andysis of

the right to keep and bear arms in the pre-Revolutionary era. Herecalled the absolute English monarchs,

withtheir doctrines of non-resistance and divineright, and traced the reigns of "arace of kings, bigoted to

the greatest degree to the doctrines of davery and regardless of the naturd, inherent, divingly hereditary

and indefeasible rights of their subjects®® Quoting fredy from Sir William Blackstone, Adams assessed

the reaults of the

Glorious Revolution of 1689:

At the revolution, the British condtitution was again restor'd to its origina principles,

declared in the bill of rights;, which was afterwards passd into a law, and stands as a
bulwark to the naturd rights of subjects. "To vindicate theserights, saysMr. Blackstone,

when actudly violated or attack'd, the subjects of England are entitled first to the regular

adminigtration and free course of justicein the courts of law--next to the right of petitioning

the King and parliament for redress of grievances—-and lagtly, to the right of having and

usngarmsfor self-preservation and defence.” These he calls"auxiliary subordinate rights,

which serve principaly as barriers to protect and maintain inviolate the three great and

primary rights of personal security, persona liberty and private property”: And that of
having arms for their defense hetdlsusis "a public alowance, under due restrictions, of

the natural right of resistance and salf-preservation, when the sanctions of society and laws
are foundinsuffident to restrain theviolence of oppresson.”--How little do those persons
attend to therights of the congtitution, if they know anything about them, who find fault with
alate vote of this town, caling upon the inhabitants to provide themsdves with arms for

their defence at any time; but more especidly, when they had reason to fear, there would

be a necessity of the means of sdf preservation againgt the violence of oppression®

Adams lagt dboveremark clearly implied thet private citizens could use armsto protect themselves

from military oppression. The passage continues even more explicitly asfollows:

% Boston Gazette, Feb. 27, 1769, at 3, col. 1; 1 THE WRITINGS OF SAMUEL ADAMS 317.

40 1d. at 317-18. Adamsisquoting verbatim from 1 BLACKSTONE, COMMENTARIES*140-41,

143-44.
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Everyone knows thet the exercise of the military power isforever dangerous to avil rights
. ... But there are some persons, who would, if possibly they could, perswade the people
never to make use of their condtitutiond rights or terrify them from doing it. No wonder
that aresolution of thistown to keep arms for its own defence, should be represented as
having at bottom agecret intentionto oppose the landing of the King'stroops: when those
very persons, who gave it this colouring, had before represented the peoples petitioning
their Sovereign, as proceeding from afactious and rebellious spirit . . . . +

Inyet another ingtadlment, the" Journa” Authors continued to defend the private right to havearms,
and implied that military oppresson could be rightfully ressted:

I nstances of the licentious and outrageous behavior of themilitary conservators of
the peace gtill multiply upon us, some of which are of such anature, and have been carried
to so great lengths, as must serve fully to evince thet alate vote of this town, caling upon
the inhabitants to provide themselves with arms for their defence, was a measure as
prudent asit waslegd; such violences are dways to be gpprehended from military troops,
when quartered in the body of a populous city; but more especidly so, when they areled
to believe that they are become necessary to awe a spirit of rebellion, injurioudy said to
be exigting therein. It is anaturd right which the people have reserved to themselves,
confirmed by the Bill of Rights, to keep armsfor their own defence; and asMr. Blackstone
observes, it is to be made use of when the sanctions of society and law are found
insufficient to restrain the violence of oppression.*

After theinitid shock of occupation, and without increased British aggression againgt the colonists,
colonia debate turned to other topics. While tempers flared at the Boston Massacre of 1770, issues
concerning the right to keep and bear arms subsided until British policy would seek a military solution in
1774.

1. THE DIVAN PROPOSES DISARMING THE INHABITANTS

In early 1774, the Boston Gazette advertised that a merchant "has just imported for sde, a neat

assortment of guns, complete with bayonets, stedl rods and swivels, a few neat fowling pieces, pocket

4 |d. at 318.
42 New York Journal, Supplement, Apr. 13, 1769, at 1, col. 3.
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pigals . . . ."® This exemplifies the kinds of firearms to which the colonists believed they were entitled:
military shoulder arms with bayonets, shotguns for hunting fowl, and smdll pistolsto carry for protection.

The months passed and relaions becameirreversibly hostile. Besides actswhich sought to destroy
the New England shipping industry, the Parliament passed legidation to dlow numerous postions of
colonid authority to be appointed by the Crown rather than through local merchanisms. These"Mandamus
Counsdlors' who tried to rule Boston were known to the patriots as "the Divan," after the privy council of
the Ottoman Empire. Turkish rule was associated with the disarming of the populace and smilar policies

considered tyrannica .

43 Boston Gazette, Jan. 24, 1774, a 1, col. 3.

4 The Boston Gazette, March 6, 1769, at 1, col. 3 reported:

Some time ago the Grand Seignior ordered al his subjects to give up the arms they were
possessed of, in order to be publically sold; in consequence of which, great quantities of thesearms
have been brought to market but they were for the most part in very bad condition. Welearn upon
this occasion that the Greeks, who inhabit some idands in the Archipelago, refuseto comply with
this order, dleging that they want their aams for their own defence.
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It ishardly surprising that the "Divan" immediately considered a prohibition on possession of ams
by the people of Boston and perhaps the whole province. Two accounts of this matter were widely
reprinted throughout colonid newspapers. One explains asfollows:

Itissad, it was proposed in the Divan last Wednesday, that the inhabitants of this Town
should be disarmed, and that some of the new-fangled Counsdllors consented thereto, but happily
amgority was againd it.--The report of this extraordinary measure having been put in Execution
by the Soldiery was propagated through the Country, with some other exaggerated stories, and,
by what we are told, if these Reports had not been contradicted, we should by this date have had
40 or 50,000 men from the Country (some of whom were on the march) appear'd for our Relief.°
The"Divan" gpparently felt afirearmsban to be unenforcegble at that time. Besidesthe anticipated

widespread protest, which indeed occurred, the counsdllors were personaly intimidated by the patriots;
the newspapers are filled with reports of large numbers of patriots surrounding houses of counsdllorsand,
through thrests, forcing their resignations. Further, Generd Gage, who aso served as governor, may have
advised againg the measure. As the press reported later in reference to a letter of Gage written in this
period: "Generd Gage's Letters being read in the House of Commons, it appears from one of them that
it had been recommended to him by Lord Dartmouth to disarm some of the Colonies, whichin hisOpinion,
was not practicable, till he was Master of the Country.™*®

The second widey-published account of the"Divan's' vote gave natice of another infringement not
mentioned above:

Tissad an article deliberated upon by the Divan last Wednesday was the disarming of the

town of Boston, and as much of the province as might be, to which sundry new counsdllors
advised. Wasthisdso for the good of your country, Gentlemen!

4 Massachusetts Spy, Sept. 8, 1774, at 3, col. 3.
4 Boston Gazette, April 17, 1775, at 3, col. 2.
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Governor Gage has at lengthlaid hishand on private property, so far asto deny one cask
of powder to be delivered out of the powder house whatever.*’

The colonigts obvioudy believed that the right to keep and bear arms included ammunition. The
black gunpowder of that age was far more volatile than modern smokeless powder, and in urban areas
larger quantities were stored by merchants and other private ownersin a public powder house.®® Gages
seizure of powder may have extended to shops or other places, for it wasaso reported "that General Gage
has taken possession of al the gunpowder he could discover [in Boston], which is proof that the new
Governor thinks there is something to be feared from the virtuous spirit of the Americans.™*®

Gage's saizure of privately-owned gunpowder became a mgor complaint of the Suffolk County
Resolutions, which were widdy published and acclaimed throughout the colonies. The meeting of
Suffolk delegatesresolved in part: " That the Fortifications begun and now carrying upon Boston Neck are
justly darming to this County, and give us reason to gpprehend some hostile intention againgt that town,
more especidly asthe Commander in Chief hasin avery extraordinary manner removed the powder from
the magazine at Charleston, and has aso forbidden the keeper of the magazine at Boston to deliver out to
the owners the powder which they had lodged in said magazine.'®°

The Suffolk delegates sent a committee of Joseph Warren and others to Generad Gage with alist

of grievances, including his gating that "the ferment now excited in the minds of the people, is occasi oned

47 1d., Sept. 5, 1774, at 3, col. 2.

48 A 1792 act, which likely semmed from colonid legidation, required approva of the fireward for
transportation of gunpowder in the streets of Boston "in any quantity, exceeding twenty five pounds, being
the quantity alowed by law to be kept in shops for sde” 2 PERPETUAL LAWS OF THE
COMMONWEALTH OF MASSACHUSETTS 144 (1801).

49 Pennsylvania Journal, Dec. 14, 1774, a 1, col. 2.
% Boston Gazette, Sept. 19, 1774, at 1, col. 2.
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by some late transactions, . . . by withholding the powder lodged in the magazine of the town of Boston,
from the legal proprietors.. . . "' Ignoring this specific charge, Gage responded by a countercharge: "'
would ask what occasionthereisfor such numbers going armed in and out of the Town, and through the
country in an hogtile manner? or why were the guns removed privately in the night, from the bettery a
Charleston?'%?

Paul Revere rushed copies of the Suffolk Resolutions and Addressto the Continental Congressin
Philadelphia The Congress unanimoudy denounced "these wicked ministerid measures'®®  The
Massachusetts Provinciad Congress aso attacked
Gage because he

invaded private property by unlawfully saizing and restraining large quantities of anmunitionin the

arsend at Boston and sundry pieces of ordnance in the same town--committed to the custody of

his troops the arms, ammunition, ordnance and warlike stores of dl sorts, provided at the public
expense for the use of the province. . . . Resolved, that as the Security of theLives, Libertiesand

Properties of the inhabitants of this Province depends under Providence on their knowledge and

kill in the art military, and in their being properly and effectualy armed and equipt, if any of sad

inhabitants are not provided with ams and ammunition according to law, they immediady
provided themsalves therewith. . . >

When Gage declared the Provincid Congressto be an unlawful assembly, a patriot with a sense
of humor responded with a poem:

Since an Assembly most unlawful,
At Cambridge met in Congress awful,

1 1d. at 2, col. 1.

%2 1d. at 2, col. 1.

%3 1 JOURNALS OF THE CONTINENTAL CONGRESS 39 (1904).
> Bogton Gazette, Oct. 31, 1774, at 3, col. 1.
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October lagt, did then presume,

The Powers of Government t' assume;
And dighting British Adminidration,
Dar'd rashly seek their own Salvation;
By ordering every strudy Farmer,

To be prepar'd with proper Armour.
(Tiswhat indeed the Law requires,
But different quite from our Desires)*

. "WHAT MOST IRRITATED THE PEOPLE NEXT
TO SEIZING THEIR ARMS AND AMMUNITION"

Warrantless searches for and seizures of firearms became the next mgor grievance of the patriots.
Britishpolicy quickly evolved from debatesin the Divan and closing of the powder houseto the temporary
detention of citizens and searches of their persons and places in order to confiscate their weapons.
Searches and seizures were targeted firgt againgt persons bearing amsin public places, and findly against
persons keeping amsin their homes.

While the Mandamus Counsdllors found an officid ban temporarily impalitic, the Redcoats were
aready beginning to saize firearms. Just days after the votein the Divan, Joseph Warren wrote to Samuel
Adams "Mr. Samud Phillips, jun., of Andover, was this day carrying about a dozen fire-arms over
Charleston ferry. The doop-of-war lying in the river dispatched a boat, and seized them.'s®

By mid-October 1774, the British must haveingtituted agenerd poalicy of searching placesfor ams
and saizing them, which only induced the populace to arm themselves even more. The address from
Worchester County presented to Generd Gage stated:

This County are congtrained to observe, they gpprehend the People judtified in providing

% 1d., Nov. 14, at 3, col. 2.
% R. FROTHINGHAM, THE LIFE AND TIMES OF JOSEPH WARREN 382 (1865).
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for their own Defense, while they understood there was no passing the Neck without Examination,

the Cannon at the North-Battery spiked up, & many places searched, where Arms and

Ammunition were suspected to be; and if found seized; yet as the People have never acted

offengvely, nor discovered any disposition so to do, asabove reated, the County apprehend this

can never judtify the seizure of private Property.®’
Gage denied any hodtile intent, but refused to respond to the specific charges®®

While assuring the authorities of their loyalty, the patriots made thinly-veiled threats concerning their
prowess with firearms. The Gazette stated: "Besides the regular trained militia in New-England, dl the
planters sons and servants are taught to use the fowling piece from their youth, and generdly fire balswith
great exactnessat fowl or beast."®® However, it reiterated complaints about sei zures of gunpowder stores,
both public and private, and added: "But what most irritated the People next to seizing their Arms and
Ammunition, was the gpprehending Sx gentlemen, select men of the town of Sdem, who had assembled
a Town mesting. . . ."® In short, the seizure of amsirritated the people even more than violation of the
right to assemble.

Meanwhile, individuas armed themsdlves and formed into independent militias to oppose the

ganding amy. These were not the governmentaly-sanctioned, sdlect militia, but, in the words of Josiah

Quincy, "awd| regulated militiacomposed of thefreeholders, citizens, and husbandmen, who take up arms

" Boston Gazette, Oct. 17, 1774, at 2, col. 2-3.
% 1d., cal. 3.

%d., Dec. 5, 1774, at 4, col. 1.

60 m
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to preserve their property asindividuals, and their rights as freemen."®!

In one incident, "a party of the militia being at exercise on Boston common, a party of the army
surrounded them and took away their fire arms;, immediately thereupon a larger party of the militia
assembled, pursued the Army, and retook their fire arms. Whereupon the Governor ordered the man of
war to fire upon the Town, which was ingtantly obeyed; severd houses were damaged, and only 6 people
killed."¢?

Asisusud in police search and seizure operations, a cat-and-mouse game was played in which
the searchers and the searchees exchanged chargeswhich strained crediitility. A tory queried, "who carried
cannon off privately in aboat to a mill-pond, and when detected declared it to be nothing but a boat-load
of oldiron?"®® An obsarver in Boston wrote: "Have seen twenty load [of military supplies] covered with
dung go out of town mysdf, but lately al carts have been searched by the [British] guards, and unluckily
last Saturday evening a load of cartridges were seized packed in candle boxes . . . ."** By contradt, a
patriot--whose comrades were arming themsdves asrgpidly as possible--sought to depict them as penmen:
"We aretold, that it is an undoubted act, that the supposed boxes of smal arms, lead, & c. which were
latdy seized by the custom-house officers at New Y ork, and caused so much disturbance there, turns out

to be--What?--Why only a few boxes of Printing Types Aye, says a wag, and what was the Gun-

¢ J. QUINCY, OBSERVATIONS ON THE ACT OF PARLIAMENT COMMONLY CALLED
THE BOSTON PORT-BILL 413 (Boston 1774).

62 Massachusetts Gazette, Dec. 29, 1774, a 2, col. 2.
8 d., Jan. 19, 1775, at 2, col. 2.
6 R. GROSS, THE MINUTEMEN AND THEIR WORLD 68 (2976).
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Powder?-Why truly, nothing but two cakes of Printing Ink!"®®

Despite this feigned innocence, patriots sought to scare the British with talk about the colonists
expertisewith guns. The pamphlet printed dl over the colonies and even England credited with convincing
the British of this expertise was written by CharlesLee, who wasinfluentia in the Continental Congress®®
A key pasge dates. "The yeomanry of America besides infinite advantages over the peasantry of other
countries, are accustomed from their infancy to firearms; they are expert in the use of them. Whereasthe
lower and middle people of England, are, by the tyranny of certain laws, dmost as ignorant in the use of
amusket, asthey are of the ancient Catapulta."®’

Search and seizure for contraband dways leads to entrgopment, and the colonia epoch was no
exception. A rurad man named Thomas Ditson merdly asked to buy agun, and ended up being tarred and
feathered by British soldiers. In hisaffidavit, Ditson clamed, "'l enquired of some Townsmen who had any
Gunsto sdl; one of whom | did not know, replied he had a very fine Gun to sdll."® Since the one who
offered the gun was a soldier, Ditson continued:

| asked him if he had any right to sl it, he reply'd he had, and that, the Gun was
histo digpose of at any time; | then ask'd him whether he tho't the Sentry would not take
it fromme at the Ferry, as| had heard that some Persons had their Guns taken from them,
but never tho't there wasany law againg trading with aSoldier; . . . | told him | would give

four Dollarsif there was no risque in carrying it over the Ferry; he said therewasnot . . .
.l wasafrad. . . that there was something not right . . . and left the Gun, and coming away

65 Connecticut Courant, Jan. 16, 1775, at 2, col. 3.

% G. YEOMANS, Introductionto C. L ee, Strictures on a Pamphlet, reprintedin PAMPHLETSAND
THE AMERICAN REVOLUTION iii-iv, vii (1976).

67 Essex Gazette, Jan. 17, 1775, at 4, col. 1.
8 M assachusetts Gazette; and Boston Weekly News-L etter, March 17, 1775, at 3, col. 1.
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he followed me and urg'd the Gun upon me... . . .%°

When hefinally paid money to the soldier, severd other soldiers gppeared and seized Ditson, who
they proceeded to tar and feather. However, instead of entrgpment, the soldier sworein hisaffidavit, it was
acase of arebd trying to obtain ams and urging a soldier to desart. The citizen said "that he would buy
more Firdlocks of the Deponent, and as many as he could get any other Soldier to sdl him . .. "™

Samud Adams described the Ditson affair in aletter asfollows:

A smple Country man wasinveigled by a Soldier to bargain with him for a Gun; for this he was

put under Guard and the next day wastarred and feathered by the Officersand Soldiers of the 47.

... We are a a Loss to account for this Conduct of a part of the Army in the face of the Sun

unlesstherewere good Assurancesthat the Generd [Gage] would conniveat it. However, hesays

heisvery angry a it.":

Meanwhile, the British Ministers were taking steps to dry up firearms from the source.

V. KING GEORGE'S BAN ON IMPORTATION OF FIREARMS

News travelled dowly from England across the Atlantic, but in December 1774 the colonists
learned that two months before King George and his Ministers had decreed a ban on importation of
firearms into the colonies as afurther method of disarming the populace.

The Gazette reported this new violation of the colonists rights as follows:

We learn from undoubted Authority, that Lord Dartmouth, Secretary of State, has wrote
acircular Letter to the Governors upon this Continent, informing them, That his Mgesty has
thought fit, by hisOrder in Council, dated the 19th October 1774, to prohibit the Exportation from

Great Britain, of Gun Powder or any Sort of Arms or Ammunition, and has sgnified to them his
Majesty's Command, that they do take the most effectud Measures for arresting, detaining and

69|

01d., cal. 2.
T 3THE WRITINGS OF SAMUEL ADAMS 200 (1907).

24



securing any Gun Powder or any Sort of Arms or Ammunition, which may be attempted to be
imported into the Province over which they respectively preside, unless the Masters of the Ship
having such Military Stores on Board shall produce a License from his Mgesty or the Privy
Council for the Exportation of the same from some of the Ports of Great-Britain.”

The decree drictly regulated any exportation of arms and ammunition from England, and was

endorsed by Townshend, North, and the other hated Ministers.”®  Accounts published in London and

2 Boston Gazette, Dec. 12, 1774, a 3, col. 1.

3 Asreprinted in the Connecticut Courant, Dec. 19, 1774, at 3, cols. 2-3:
At the Court at St. Jamessthe 19th Day of October, 1774.

PRESENT,
The KING'S most excdlent MAJESTY in Council,
Earl of Rockford, Lord Visount Townshend,
Earl of Dartmouth, Lord Mandfield,
Eal of Suffolk, Lord North.

WHEREAS an Act of Parliament has passed in the Twenty Ninth Y ear of the Reign of hislate
Maesty King George the Second, intitled, "An Act to empower his Mgesty to prohibit the
Exportation of Sdtpetre, and to enforce the Law for impowering his Mgesty to prohibit the
Exportation of Gunpowder, or any sort of Armsor Ammunition, and aso to empower hisMgesty
to restrain the carrying coastways of Saltpetre, Gunpowder, or any sort of Ammunition.

And His Mgesty judging it necessary to prohibit the Exportation of Gunpowder, or any
sort of Arms or Ammunition, out of this Kingdom, doth therefore, with the advice of his Privy
Council, hereby order, require, prohibit and command that no Person or Persons Whatsoever
(except the Master Generd of the Ordnance for hisMgesty's Service) do, at any time during the
space of Six Months from the date of this Order in Council, presume to transport into any parts
out of thisKingdom, or carry coastways any Gunpowder, or any sort of Arms or Ammunition, on
board any Ship or Vessd, in order to transporting the same to any part beyond the Seas or
carrying the same coastways, without Leave and Permisson in that behdf, firgt obtained from his
Majesty or his Privy Council, upon Pain of incurring and suffering the respective Forfeitures and
Pendtiesinflicted by the aforementioned Act. . . .

Signed, G. Chetwynd.

The decree was published in 5 Acts Privy Council, 401 and was renewed from timeto time until 1783,
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reprinted in colonia newspapers explain what precipitated theimport ban. First, exaggerated accounts of
armed struggle in the colonies were reaching England. One such account states:

An order of the council, dated the 19th ingt. is published in this night's Gazette, prohibiting
the exportation of gun powder and arms, from any point of the kingdom. . . .

By aletter received by amerchant inthiscity fromNew York . . . [the ship left New Y ork
inmid-September] the Captain saysan expresswasjust mailed there from Boston, with an account
that there had been an engagement between the troops and the Bostonians; the Troops set fireto
the town, which was dl in flameswhen the express came away. What givesthe greatest credit to
this account is, the entire prohibition of gunpowder, and al sorts of arms and ammunition.

Notwithstanding the ministeria accountsfrom Americaare kept aprofound secret the late
embargo on gunpowder proves their fears respecting that country to be very great. Great
quantities of nitre and salt-petre just shipped, are again disembarking in consequence of Saturday
night's Gazette.”*

While British intelligence may have discounted the credibility of such reports, they could see

tangible evidence that the colonists were arming themsalves, because English gunmakers were receiving
ordersfor vast numbers of aamsfromthe Americans. Aswasorigindly published in aL.ondon newspaper:
Saturday's proclamation, it is said, was occasioned by intelligence received from Sheffield
and Birmingham of amazing quantities of firearms, & ¢. being nearly ready to be sent to America,
in consequence of an order received from thence some time since.
Two vessdls, laden with gun-powder and other military utensils, bound for the other sde
of the Atlantic, were stopped at Gravesend on Monday by the out clearers, in consequence of the
King's Proclamation inserted in Saturday night's Gazette. . . .

A letter received intown from an English Gentleman at Brest says, thet afrench frigate and
asnow latdy sailed from that port for America, laden with firdlocks, gunpowder, & c. . ..

The letters received for Friday from Boston, dated the 21t of September, are of the most
daming nature. They assart, that the inhabitants of Boston, and of the province of Massachusetts

J ADAMS, REVOLUTIONARY NEW ENGLAND 1691-1776 at 412 (1923).

" Pennsylvania Gazette, Dec. 14, 1774, a 2, col. 3.
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Bay aenow inams....”

As noted, the royd proclamation meant the immediate Soppage of firearms shipments going to
America "Some ships fitting out a Liverpool could not have permission to take on board any gun-
powder, guns, or swords, . . . which .. . . provesthe fears of the ministry, respecting America, to be very
great."” An American sympathizer in England asserted that "the proclamation againgt sending guns and
gun powder out of this kingdom will be of very little use or effect, because the Americans will certainly
procure whatever quantity of them they want from Holland, France, and Spain ... ."

The royd ingructions and a secret letter from Lord Dartmouth to the colonid governorsdirecting
the prohibition of importation of firearms and ammunition into America was reveded by the governor of
Rhode Idand. Upon recaiving it, the Boston patriots sent the news by Paul Revereto ther friendsin New
Hampshire, who proceeded to seize muskets and one hundred barrels of gunpowder from Fort William
and Mary a Portsmouth.”

This action wasjudtified by a New Hampshire patriot who described theimport ban asaviolaion
of the right to keep and bear arms. "A Watchman" recdled the lesson of the ancient Carthaginians, who

complied with the demand "that they must deliver up al their Armsto the Romans;"" only to be destroyed.”

|d., Dec. 21,1774, a ___, col. 1-2.
6 Massachusetts Gazette, Dec. 29, 1774, at 3, col. 1.
T Connecticut Courant, Jan. 9, 1775, at 2, col. 2.

8 J. ADAMS, REVOLUTIONARY NEW ENGLAND 1691-1776 at 412 (1923); J. ALDEN,
GENERAL GAGE IN AMERICA 224 (1969).

" New Hampshire Gazette and Historical Chronicle, Jan. 13, 1775, at 1, col. 1.
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He continued:

Could they [the Minigtry] not have given up ther Plan for endaving America
without ssizing . . . dl the Arms and Ammunition? and without soliciting and findly
obtaining an Order to prohibit the Importation of warlike Storesin the Colonies? ... And
shdl we like the Carthaginians, peaceably surrender our Armsto our Enemies, in Hopes
of obtaining in Return the Liberties we have so long been contending for?. . .

| ... hope that no Person will, a thisimportant Crisis, be unprepared to act in his
own Defence, should he by Necessity be driven thereto. And | must here beg Leave to
recommend to the Confederation of the People of this Continent, Whether, whenwe are
by an arbitrary Decree prohibited the having Arms and Ammunition by Importation, we
have not by the Law of SAf Preservation, aRight to seize upon dl those within our Power,
in order to defend the LIBERTIES which GOD and Nature have given us.. . .7

The same arguments were being made in England by the American sympeathizers. Edmund Burke
pointed out in debates in Parliament in 1775 that such injustices had been tried before in Wales:

Sir, during that state of things, parliament wasnaot idle. They attempted to subduethefierce
spirit of the Welsh by al sorts of rigorous laws. They prohibited by statute the sending al sorts of
amsinto Wales, as you prohibit by proclamation (with something more of doubt on the legdity)
the sending armsto America. They disarmed the Welsh by statute, asyou attempted, (but still with
more question on thelegdlity) to disarm New England by aningtruction. They madean Act todrag
offendersfrom Waesinto England for trid, asyou have done (but with more hardship) with regard
to America®
Meanwhile, searches and seizures of arms and ammunition were being stepped up in the Boston

area. An account published in April 1775, aleges that troops killed severd people along aroad near the
following saizure "The Neck Guard seized 13,425 musket cartridges with bal, (we suppose through the
information of some dirty scoundrel, of which we have now many among us) and about 300 Ib. of ball,

which we were carrying into the country--this was private property.--The owner applied to the Generd

8 |d.
8 18 COBBETT, PARLIAMENTARY HISTORY OF ENGLAND 512 (1813).
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first, but he absolutely refused to ddliver it."®2 One writer
linked thisillegal saizure to the import ban asfollows

It issaid that the troops, under your command, have seized anumber of cartridges
which were carrying out of the town of Baston, into the country; and as you were pleased
to deny that you had meddled with private property, to the Presdent of the Continenta
Congress, | would gladly be informed on what different pretence you now meddled with
those cartridges. . . .. | cannot conceive you will urge the late ridiculous proclamation
[banning export of ams and ammunition to America] in defence of the action. Tha
CREATURE, absurd and strained asit is, can have no referenceto the carriage of powder
and shot from any one inland place to ancther. But admitting it had, are Royd
Proclamations again to beforced upon usfor LAWS? | can, indeed, Sir, account for your
conduct in this and many other instances, upon no other footing than that of an actua

conspiracy to overthrow the laws and congtitution of the country you are sworn to protect
83

Although not subjected to the sameintense repression as New England, the other colonies saw the
import ban as violative of the right to keep and bear aams. The Generd Committee, South Carolinas
patriotic governing body, found that "by the late prohibition of exporting arms and ammunition from
England, it too clearly appears adesign of disarming the people of America, in order the more speedily to
dragoon and endave them. . . ."®* But the worst was yet to come.

V. GAGE DISARMS THE PEOPLE OF BOSTON
AND DECLARES MARTIAL LAW

When governments conduct police actions involving searches and seizures for contraband, many

items go undetected for every successful seizure. So it was that the provincias accumulated vast stores

8 |d., Connecticut Courant, Apr. 3, 1775, at 2, col. 2.
8 Newport Mercury (R.1.), Apr. 10, 1775, at 2, col. 1.

8 J Drayton, MEMOIRS OF THE AMERICAN REVOLUTION ... ASRELATING TO SOUTH
CAROLINA 166 (Charleston 1821).

29



of arms and anmunition, and secreted them at some thirty private homes and farmsin Concord®® Gage
anticipated orders from England to seize the patriots arms, and on April 15, 1775 Lord Dartmouth wrote
to the General to do just that.® "The policy of disarming the people had beenacted on, though it had not
been followed up very energeticdly. The indications now were, that this policy would be carried out in
earnest.'®’

As Gage planned his search-and-seizure operation against Concord, al able-bodied males ages
16 though 60 of that town, from its gentlemen and yeomen to its |aborers and apprentices, were carrying
their muskets everywherethey went.28 These minutemen and militiawerein fact the people themsdveswho
provided their own aams®

Asthe British began their march into the countryside on that day of April 19, 1775, Lexington's
militiamen responded to the darm, assembled at the town common, and began exercisng with their ams.
The widely published American account of what
happened when the Redcoats arrived, began with the order shouted by British Mgor Ritcairn: "' Disperse

you Rebds -- Damn you, throw down your Arms and disperse.’  Upon which the Troops huzzd, and

immediatdy one or two Officersdischarged their Pistols, which were ingantaneoudy followed by the Firing

% R. GROSS, THE MINUTEMEN AND THEIR WORLD 69 (1976).
% J. ADAMS, REVOLUTIONARY NEW ENGLAND 1691-1776 at 418 (1923).
8 R. FROTHINGHAM, THE LIFE AND TIMES OF JOSEPH WARREN 454 (1865).

8 R. GROSS, THE MINUTEMEN AND THEIR WORLD 69-70 (1976). Excluded fromthemilitia
were the town's Harvard students and a dozen black daves. |d.

8 Only afew poor men had to be loaned weapons. Id. at 61.
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of four or five of the Soldiers, then there seemed to be a generd discharge from the whole Body."®

While not skirmishing with the armed citizens of Lexington and Concord, the troops searched the
farms and houses for arms and ammunition. Some were seized and destroyed, while other supplies
escaped saizure dueto the artifice of Concord'swomen, who talked soldiers out of searching certain rooms
of houses™

Three daysafter Lexington and Concord, Gage represented to the Selectmen of Boston that "there
was a large body of men in aams' hogtildy assembled, and that the inhabitants could be injured if the
soldiers attacked.’? The next day a town committee met with Gage, who promised "that upon the
inhabitants in generd lodging their arms in Faneuil Hall, or any other convenient place, under the care of
the selectmen, marked with the names of the respective owners, that all such inhabitants as are inclined,
may depart from thetown . . . . And that the arms aforesaid at a suitable time would be return'd to the
owners."®

The committee recommended "that the town accept of his excdlency's proposd, and will lodge

their amswith the sdlectmen accordingly."®* "Thetown unanimously accepted of the foregoing report, and

0 Essx Gazette, April 25, 1775, at 3, col. 3.
%1 R. GROSS, THE MINUTEMEN AND THEIR WORLD 120-23 (1976).

%2 Attested Copy of Proceedings Between Gage and Selectmen, Apr. 22, 1775, in Connecticut
Courant, July 17, 1775, at 1, cal. 3, and 4, col. 1.

%|d. at 4, cal. 2 (Apr. 23, 1775).
%1d.
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desired the inhabitants would deliver their arms to the Selectmen as soon as may be'® While the
agreement called for the temporary safekeeping of the armsin the hands of the selectmen, Gage must have
planned dl dong to seize them, and the selectmen may have been aware of this plan. British Lieutenant
John Barker kept a diary with the following entry:  "The Townspeople haveto day given up their Armsto
the Sdlect Men, who are to ddiver them over to the Gen[erg]l. | fancy thiswill quiet him alittle for he
seemed gpprehengve that if the Lines shou'd be attack'd the Townspeople wou'd raise and assist; they
wou'd not give up their Armswithout the Gen[era]l promising that they shou'd have leaveto quit the Town
as many as pleased."®

In his contemporary account, Richard Frothingham noted:  "On the 27th of April the people
ddivered to the selectmen 1778 fire-arms, 634 pistols, 973 bayonets, and 38 blunderbusses,; and on the
same day it was announced in atown-mesting, that Generd Gage had given permisson to the inhabitants
to remove out of town, with their effects, either by land or by water; and applications for passes were to
be made to General Robertson."®” A sample of one of the passes reads: 'Boston, May, 1775. Permit
[name illegible], together with hisfamily, conggting of seven persons, and their effects, to passover thelines
between sunriseand sunset. By order of hisExcdlency the Governor. No armsnor ammunitionisalowed
to pass nor merchandize."®

The committee continued to meet with Gage through April 30, when it reported to thetown: "The

% |d., col. 3.

% THE BRITISH IN BOSTON 38 (1924).

9" R. FROTHINGHAM, HISTORY OF THE SIEGE OF BOSTON 95 (Boston 1903).
% S, HALBROOK, A RIGHT TO BEAR ARMS 19 (1989).
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committee waited on his Excellency Generd Gage with the papers containing the account of the arms
delivered to the selectmen, and the return made to them by the congtables of the town rdative to the
ddlivery of the amsin their respective wards."®

An editorid described the background in more detail and told the predictable result. The Sunday
after the battle a Lexington, a town meeting chose a committee of selectmen to meet with Gage. "The
Genera covenanted with them--that if the inhabitants of Boston would give up their asms and ammunition,
and not ass s againgt the King'stroops, they should immediately be permitted to depart with dl their effects,
merchandise included; findly, the inhabitants gave up their ams and ammunition--to the care of the
Sdectmen:  the Generd then set aguard over thearms. . . ." Gage was then in apogition to, and did,
refuse the passage of both merchandise and people.’® On announcing that no Bostonian could leave, "the
same day atown meeting was to be held in Boston, when the inhabitants were determined to demand the
arms they had deposited in the hands of the slect men, or have liberty to leave town."1%

The Massachusetts Provincid Congress sent the following protest to Gage:

Wethink it our duty to remongrateto your excdlency, that, from the pgpers communicated
to usby thesaid selectmen, it appeared, that theinhabitantswere promised, upon surrendering their
arms, that they should be permitted to leave the town, and carry with them their effects. The
conditionwasimmediately complied with, on the part of the people; snce which, though anumber
of days have eapsed, but a very smdl proportion of the inhabitants have been dlowed to takethe

benefit of your covenant.

We would not affront your excellency by the most distant ingnuation, that you intended to

% Attested Copy of the Proceedings between Gage and Selectmen, Ap. 30, 1775, in Connecticut
Courant, July 17, 1775, at 4, col. 3.

100" Connecticut Courant, May 8, 1775, a 3, col. 1.
101 Connecticut Journa and New-Haven Post-Boy, May 19, 1775, at 6, cal. 2.
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deceive and disarm the people, by a cruel act of perfidy. A regard to your own character, aswell
asthe fatal consequences which will necessarily result form the violation of your solemn tredties,
must [suggest] sufficient reasons, to deter a gentleman of your rank and gtation from o injurious
a desgn. But your excellency must be sensble, that a dday of judtice is a denid of it, and
extremely oppressive to the people now held in duress 1%

An anonymous patriot attacked "the perfidious, the truce-
breaking Thomas Gage" in the latter's dealings with the people of Boston as follows:

But the single breach of the capitulation with them, after they had rdigioudy fulfilled their
part, must brand your name and memory with eterna infamy--the proposa camefrom you
to the inhabitants by the medium of one of your officers, through the Selectmen, and was,
that if the inhabitants would deposit their fire-arms in the hands of the Selectmen, to be
returned to them after areasonabletime, you would giveleaveto the inhabitantsto remove
out of town with al their effects without any lett or molestation The town punctualy
complied, and you reman an infamous monument of perfidy, for which an Arab, a Wild
Tartar or Savage would dispise [gc] you!!!1%

On June 12, Gage proclaimed marita law and offered a pardon to al who would lay down their
ams except Samuel Adams and John Hancock.’* The decree was suggested by Lord Dartmouith, the
British Secretary of State, and drafted by Genera Burgoyne.!® A patriot responded by asking, "areyou
not ashamed to throw out such an insult upon human understanding, as to bid people disarm themsdlves
till you and your butchers murder and plunder them at pleasure! Wewe| know you have ordersto disarm

us, and what the disposgition of the framers of these ordersis, if we may judge from the past, can be no

12 JOURNALS OF THE PROVINCIAL CONGRESS OF MASSACHUSETTSIN 1774 AND
1775 at 213 (Boston 1838).

103 Connecticut Courant, June 19, 1775, at 4, col. 2.
104 Connecticut Journal and New-Haven Post Boy, June 21, 1775, at 3, cols. 1-2.
105 3, ALDEN, GENERAL GAGE IN AMERICA 263-64 (1969).
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secret."% A patriot in amore humorous mood offered apoem entitled "Tom Gage's Proclamation,” which
told how the generd had sent an expedition "the men of Concord to dissrm” and how he afterwards
reflected:

Yet €er | draw the vengeful sword

| have thought fit to send abroad

This present gracious Proclamation,

Of purpose mild the demongtration;

That whoseoeer keeps gun or pistal,

I'll spoil the motion of his systole;

Or, whip his breech, or cut hisweason
As has the measure of his Treason:--

But every one that will lay down

His hanger bright, and musket brown,
Shdl not be best, nor bruisd, nor bang'd,
Much lessfor past offences, hang'd,

But on surrendering his toledo,

Go to and fro unhurt as we do:--

But then | mugt, out of this plan, lock
Both SAMUEL ADAMS and JOHN HANCOCK;
For those vile traitors (like debentures)
Must be tuck'd up a dl adventures;
Asany proffer of apardon,

Would only tend those rogues to harden:--
But every other mother's son,

The ingant he destroys his gun,

(For thus doth run the King's command)
May, if hewill, comekissmy hand. . . .
Meanwhile let dl, and every one

Who loves hislife, forsske hisgun . . . 1%

The referencesto severd types of amsin the above poem aswell asin theinventory of asamsseized

106 Pennsylvania Evening Pogt, June 27, 1775, at 1, cols. 1-2.
107" Connecticut Courant, July 17, 1775, a 4, col. 1.
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by Gage in Boston'® warrant explanation. What types of arms did the colonists bieve they had aright
to keep and bear?

The arms the people of Boston turned in to their selectmen included 1778 "firearms’--gpparently
muskets and other shoulder weapons, 634 pistols, 38 blunderbusses, and 973 bayonets.!® The above
poem mentions "gun or pistol” separately, for as Noah Webster, who would play an important role in
ratification of the Condtitution, wrotein Americasfirg dictionary: "the smaler species|of guns| arecdled
muskets, carbines, fowling pieces, &c. But one species of fire-arms, the pistal, is never caled a gun.'°
The poem dso referred to a "musket brown,” meaning a Brown Bess musket, which was used with a
bayonet. This was the officid British infantry wegpon, which many Americans owned persondly or
captured fromtheBritish.*'* The colonistsimported other military muskets from France, and made highly
accurate, long range Pennsylvania rifles (owned mostly by civilians) localy.2

The carbine is a short-barreled shoulder wegpon designed to fire a single projectile. The

blunderbuss is ashort-barreled shotgun designed to fire multiple projectiles, and was popular with civilians

108 The sdlectmen's lists of names and specific ams turned in and seized by Gage are not known to be
extant. Lettersto author from Massachusetts Historical Society, Nov. 25, 1988, and William L. Clements
Library, University of Michigan, Jan. 30, 1989, which houses the Gage collection. Such alist would be
vauable both to historians and to students of antique firearms.

1 R, FROTHINGHAM, HISTORY OF THE SIEGE OF BOSTON 95 (Boston 1903).

10 N, WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (New York
1828)("Gun’).

11 G, NEUMANN, WEAPONS OF THE AMERICAN REVOLUTION 14, 22 (1967).
12 |d. at 22, 134-35.
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for defense againgt highwaymen or agroup of intruders attacking ahouse.™*® Civiliansin urban areas and
travellers commonly carried pocket pistols, and larger pistols were widely used for military purposes.*
The pigtols turned in and seized by Gage may well have been mostly pocket pistals, dthough any militia
horsemanwho turned in pistolswould have surrendered larger pieces. It seems probable that many would
have turned in junk or defective weapons, and secreted their quality arms.

The poem mentions two types of swords, the hanger (a short military sword) and the Toledo,
named after its place of production in Spain.**®> The small sword was the popular civilian pattern in
America®®

Such was the vast array of firearms and edged wegpons which the colonists believed they were
entitled to keep and bear. Seizure of these arms from the peaceabl e citizens of Boston who were not even
involved in hodtilities sent a message to dl of the colonies that fundamenta rights were in great danger.

Thefind break came when the Continenta Congress adopted the Declaration of Causesof Taking
Up Armson July 6, 1775, which had been drafted by Thomas Jefferson and John Dickinson and which
complained: "It was dtipulated that the said inhabitants having deposited their arms with their own
magidtrates, should have liberty to depart . . . . They accordingly delivered up their arms, but in open
violation of honor, in defiance of the obligations of treaties, which even savage nations esteem sacred, the

governor ordered the arms deposited as aforesaid, that they might be preserved for the owners, to be

113 1d. at 36, 38.
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seized by abody of soldiers. . . 'Y

Even though it mentioned only the disarming of Boston, by the time the Declaration passed the
colonigts believed that the Ministry's intention was to disskm al Americans. The Virginia House of
Burgesses responded to Governor Dunmore's seizure of gunpowder in that Sate just after Lexington and
Concord asfollows:

The inhabitants of this country, my Lord, could not be strangers to the many
attempts in the northern colonies to disarm the people, and thereby deprive them of the
only means of defending their livesand property. Weknow, from good authority, thet the
like measures were generally recommended by the Ministry, and that the export of
pow[d]er from Grest Britain had been prohibited. Judge then how very alarming a
remova of the amdl stock which remained in the public magazine, for the defence of the
country, and the dtripping of the guns of their locks, must have been to any people, who
had the smallest regard for their security.®

Patriot newspapers throughout the colonies published a report from London that in fact al the
colonists wereto bedisarmed: "It isreported, that on thelanding of the Generd Officers, who have sailed
for America, a proclamation will be published throughout the provinces inviting the Americans to deliver
up their ams by a certain stipulated day; and that such of the colonists as are afterwards proved to carry

arms shall be deemed rebels, and be punished accordingly."*°

Such reports could have only prompted more colonists to take up arms and join the resistence.

17 Connecticut Courant, July 17, 1775, at 2, col. 1. The Continental Congress also adopted an
address " To the People of Irdand” which complained thet "the citizens petitioned the Generd for permisson
to leave the town, and he promised, on surrending their arms, to permit them to depart with their other
effects; they accordingly surrender their arms, and the Generd violated hisfaith...." 1d., Aug. 21, 1775,
a1, col3.

118 Virginia Gazette (Williansburg), Aug. 5, 1775, at 2, cal. 1.
19 1d., June 24, 1775, at 1, col. 1; Maryland Gazette (Annapolis), July 20, 1775, at 1, col. 2.
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The right to have arms--and the rights protected by that right--would be protected ultimately by the use
of those arms against governmental oppression. The Declaration of Independence of 1776 was based on
the philosophy that armed citizens may rightfully free themsdlves from tyranny through armed struggle.

By 1777, confident of aBritish military victory, Colonid Undersecretary William Knox circulated
to members of the Ministry a comprehensive policy entitled "What is Fit to be Done with America?’
Besides a state church, unlimited tax power, a standing army, and a governing aristocracy, the plan
anticipated: "The Militia Laws should be repedled and none suffered to be re-enacted, & the Arms of al
the People should be taken away, . . . nor should any Foundery or manufactuary of Arms, Gunpowder,
or Warlike Stores, be ever suffered in America, nor should any Gunpowder, Lead, Armsor Ordnance be
imported into it without Licence. .. ."*2° But the British could not take the armsof al of the people away,
and independence was won.

V1. TOWARD THE ADOPTION OF THE SECOND AMENDMENT

Given the primacy of deprivation of the right to keep and bear arms as a grievance leading to the
Revolution, it was perhaps inevitable that this right would be recognized explicitly in four of the eight
declarations of rights adopted in the Revolutionary period.*?* Pennsylvania and Vermont adopted the
following language: "That the people have aright to bear armsfor the defense of themsdlves, and the ate

..."22 North Carolinadeclared: "That the people have aright to bear ams for the defense of the state

120 1 SOURCES OF AMERICAN INDEPENDENCE 176 (H. Peckman ed. 1978).
121 See S . HALBROOK, A RIGHT TO BEAR ARMS 21-77 (1989).
122 PA. DEC. OF RIGHTS, Art. XIII (1776); VT. CONST., Art. |, Sec. 15 (1777).
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. "2 Given that Massachusetts took the burnt of Gage's efforts to seize arms from homes, it is not
suprisng that John Adams added the term "keep" to the declaration of that state, which read: "The people
have aright to keep and bear arms for the common defense."%

Virginiadid not adopt Thomeas Jefferson's proposed hill of rights, which included the provison:
"No freeman shall ever be debarred the use of ams''?® However, George Mason's draft, which was
adopted, declared "that a well regulated militia, composed of the body of the people, trained to arms, is
the proper, natural, and safe defense of afree state. . . "% Thethree other Sateswith billsof rightsaso
sanctioned awell regulated militia, i.e., an armed populace.’®” The six states with no written hills of rights

were just as committed to the rights to bear arms and a free press as those with formal declarations.'?

Whenthe Congtitution was proposed in 1787 without abill of rights, thefederalists argued that one
was unnecessary, since Congress had no enumerated power to control rights such as a free press and

bearing ams!® In The Federalist No. 29, Alexander Hamilton wrote that the government should not

122 N.C. DEC. OF RIGHTS, Art. XVII (1776).
124 MASS. DEC. OF RIGHTS, Art. XV11 (1780).
15 1 JEFFERSON, PAPERS 344-45 (1951).

126 \/A. DEC. OF RIGHTS, Art. XII1 (1776).

12 MD. DEC. OF RIGHTS, Art. XXV (1776); DEL. DEC. OF RIGHTS, Art. XVIII (1776); N.H.
DEC. OF RIGHTS, Art. XXIV (1784).

128 S, HALBROOK, A RIGHT TO BEAR ARMS 79-106 (1989).

129 On the controversies surrounding the Congtitution and Bill of Rightsin the 1787-1791 period leading
to the adoption of the Second Amendment, see S. HALBROOK, THAT EVERY MAN BE ARMED:
THE EVOLUTION OF A CONSTITUTIONAL RIGHT 65-84 (1984).
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require

the great body of yeomanry and of the other classes of citizens to be under arms for the
purpose of going through military exercises and evolutions, as often as might be necessary
to acquire the degree of perfection which would entitle them to the character of a well
regulated militia. . . .

Little more can reasonably be aimed at with respect to the people at large than to
have them properly armed and equipped. . . .

... Thiswill not only lessenthecal for military establishments, but if circumstances
should at any time oblige the government to form an army of any magnitude that army can
never be formidable to the liberties of the people while there is alarge body of citizens,
littleif at dl inferior to them in discipline and the use of arms, who stand reedy to defend
their rights and those of their fdlow citizens*

In The Federdist No. 46, James Madison, in contending that "the ultimate authority . . . resdesin

the people done,"®* predicted that encroachments by the federal government would provoke "plans of

resistance” and an "apped to atria of force."s*? Toaregular amy of the United States government "would

be opposed a militia amounting to near haf a million dtizens with ams in ther hands™ Alluding to "the

advantage of being armed, which the Americans possess over the people of dmost every other nation,”

M adi son continued, "Notwithstanding the military establishmentsin the severd kingdoms of Europe, which

are carried as far as the public resources will bear, the governments are afraid to trust the people with

arms."=* |f the people were armed and organized into militia, "the throne of every tyranny in Europewould

130 MADISON, HAMILTON, & JAY, THE FEDERALIST PAPERS 184-85 (Arlington House ed.

n.d.)

181 |d. at 294.

132 |d. at 298.

1331d. at 299.
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be speedily overturned in spite of the legions which surround it."**

The Founding Fathers were even more explicit in ingsting that American citizenswould be ableto
possess military-type samdl ams. Noah Webgter, the influentid federdist whose name il gppears on
dictionaries, sated: "Before a standing army can rule, the people must be disarmed; asthey arein dmost
every kingdom in Europe. The supreme power in America cannot enforce unjust laws by the sword;
because the whole body of the people are armed, and congtitute a force superior to any band of regular
troops that can be, on any pretence, raised in the United States"™*® Similarly, Tench Coxe, a friend of
James Madison and a tireless federaist, wrote:

The power of the sword, say the minority of Pennsylvania, is in the hands of
Congress. My friends and countrymen, it is not so, for THE POWERS OF THE
SWORD ARE IN THE HANDS OF THE YEOMANRY OF AMERICA FROM
SIXTEEN TOSIXTY. Themilitiaof thesefree commonwedlths, entitled and accustomed
to their arms, when compared with any possible army, must betremendous and irresstible.
Who are the militia? arethey not oursaves. Isit feared, then, that we shall turn our arms
each man againgt his own basom. Congress have no power to disaem the militia Their
swords, and every other terrible implement of the soldier, are the birth-right of an
American . . [T]he unlimited power of the sword is not in the hands of either the federa
or_state governments, but, where | trust in God it will ever remain, in the hands of the

m 136

The antifederdists demanded that these promises be made in writing. Indsting on a hill of rights,

Richard Henry Leewrotethat "to preserveliberty, it isessentid that the whole body of the people dways

1341d. at 300.

1% N. Webster, An Examination into the Leading Principles of the Federal Condtitution (1787), in
PAMPHLETS ON THE CONSTITUTION OF THE UNITED STATES 56 (P. Ford ed. 1888).

136 pennsylvania Gazette, Feb. 20, 1788, in 2 DOCUMENTARY HISTORY OF THE
CONSTITUTION OF THE UNITED STATES (Mfm. Supp.) 1778-80 (Jensen ed. 1976).
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possess arms, and be taught alike, especialy when young, how to usethem.. . . ."**” The Supreme Court

recently noted:

The remarks of Richard Henry Lee are typicd of the rgoinders of the Antifederaidts. . .
. The concerns voiced by the Antifederdists led to the adoption of the Bill of Rights. . . .

The fears of the Antifederdists were well founded.**®
Given his role in the pre-Revolutionary period, it is hardly surprising that Samuel Adams would
propose in the Massachusetts ratifying convention a bill of rights affirming "that the said Condtitution be
never construed to authorize Congress to infringe the just liberty of the press, or the rights of conscience;
or to prevent the people of the United States, who are peaceable citizens, from keeping their own arms.
.."*° Similarly, the proposas adopted in the Dissent of Minority a the Pennsylvaniaconventionincluded
the following: "Thet the people have aright to bear armsfor the defense of themselves, their state, or the
United States, and for killing game, and no law shadl be enacted for disarming the people except for crimes
committed or in acase of red danger of public injury from individuds. . . "4
New Hampshire was the firg state convention to recommend that the Congtitution include ahbill of
rights, including a provision that "Congress shdl never disarm any citizen, unless such as are or have been

in actud rebdlion.*! In Virginia, George Mason added anew clauseto that state's declaration which the

13" R. LEE, ADDITIONAL LETTERS FROM THE FEDERAL FARMER 170 (1788).
138 Minneapolis Star v. Minnesota Com. of Rev., 460 U.S. 575, 584 (1983).
139 2 B. SCHWARTZ, THE BILL OF RIGHTS 681 (1971).

10 2 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 597,
623-24 (1976).

1412, B. SCHWARTZ, THE BILL OF RIGHTS 761 (1971).
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convention demanded that the federal condtitution guarantee: "That the people have aright to keep and
bear arms; that awell-regulated militia, composed of the body of the people trained to arms, isthe proper,
naturd, and safe defence of a free state . . . ."** The conventions of North Carolina, New Y ork, and
Rhode Idand repested thisinsstence onafederd bill of rightswith the clause, "that the people have aright
to keep and bear arms. . . "4

When James Madison proposed the Bill of Rightsto Congressin 1789, hewrote that the proposed
amendments concerning the press and arms "relate first to private rights . . . "% Ten days after its
introduction, federalist leader Tench Coxewrote of what became the Second Amendment: "Ascivil rulers,
not having their duty to the people duly before them, may attempt to tyrannize, and as the military forces
which must be occasiondly raised to defend our country, might pervert their power to the injury of ther
fdlow-citizens, the people are confirmed by the next article in their right to keep and bear their private
arms."“**  Madison endorsed Coxe's anadysis, which was reprinted without contradiction.** Infact, what
became the Second Amendment was seen as embodying the proposa drafted by Samud Adams, "that the

sad condtitution be never construed to authorize congress. . . to prevent the people of the United States,

142 3 J ELLIOT, DEBATESIN THE SEVERAL STATE CONVENTIONS 659 (1836).
31d., 1, at 327-28, 335, and 4, at 244.

144 12 MADISON PAPERS 193-194 (Rutland ed. 1979).

145 "Remarks on the First Part of the Amendments to the Federa Congtitution,” Federd Gazette, June
18, 1789, at 2, cal. 1.

146 See 12 MADISON PAPERS at 239-40, 257 (1979).
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who are peaceable citizens, from keeping their own arms. . . "4

St. George Tucker, the firs major commentator on the Bill of Rights,*® explained the Second
Amendment asfollows. "Theright of self-defenseisthefirst law of nature. . . . Wherever . . . theright of
the people to keep and bear arms is, under any color or pretext whatsoever, prohibited, liberty, if not
dready annihilated, is on the brink of destruction."*°

CONCLUSION

Such, then, is how "the arbitrary encroachments of the Crown on the liberty of the subjects’
prompted adoption of the Second Amendment. This history demonstrates that, to the patriots who were
interested in preserving civil liberty, the mere possihility in 1768 that the government would seizearmsgave
riseto arobust philosophica defense of what was considered afundamentd, persond right. Whenin 1774
the rulers of Boston dared even to consder disarming the inhabitants, thousands of armed citizens felt
judtified in assembling and marching to the town to demongtrate their opposition. The Founders considered
aban on importation of firearms and ammunition to violate theindividud right to obtain and possessarms.

The patriots aversion to the governmentd policy of searching persons, places, and houses and

sezing firerms demonstrates the close connection between the Second Amendment right to keep ams

147 Independent Gazetteer (Philadelphia), Aug. 20, 1789, at 2, col. 2.
18 New York Timesv. Sullivan, 376 U.S. 254, 296-97 (1964).

149 1 Tucker, BLACKSTONE'S COMMENTARIES (Appendix) 300 (1803). Henry St. George
Tucker, another mgjor commentator, wrote that "the right of bearing arms' was one of the "protections or
barriers [which] have been erected which serve to maintain inviolate the three primary rights of persond
security, persond liberty, and private property.” 1 Tucker, COMMENTARIES ON THE LAWS OF
VIRGINIA 43(1831). Blackstonesinfluenceisjust as clear here asit was on Samud Adams defense
of thisright in 1768-69.
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and the Fourth Amendment prohibition on warrantless searches and seizures. Gage'strickery ininducing
the inhabitantsto turn in their amsfor "temporary safekegping” and then in saizing those arms, never to be
returned, gave rise to the traditional American skepticism toward benevolent rulers who promise only
limited infringementson suchrights. Impaosition of martia law only exasperated the American citizen'sbelief
that he or sheisentitled to possess military-style smdl armsfor parity against an oppressive sanding army.

As socid philosophers recognize, the mere sdection of atopic for study, and the recognition of
sdected events as significant, imply valuejudgments.*> Hopefully, its presenceinthe Bill of Rightsexcuses
interest in what has been termed "the embarrassing Second Amendment."*! Unfortunately, scholarshave
never andyzed the "arbitrary encroachments of the Crown on the liberty of the subject” which gaveriseto
the Second Amendment, perhaps because that hidden history could conflict with the questionable premise
that banning firearms would not infringe on individua rights. Thus the need for such conventiona wisdom
asisexpressed inthefollowing law review comment: "Indl the writings on the Revolutionary War and the
turbulent times preceding it, there is no evidence showing that the colonists or their revolutionary leaders

believed that they had a persond right to carry firearms, nor that the British were violating a persond right

150 May Brodbeck summarizes Max Weber's observations about how values intrude into objectivity
asfollows. "Firg, they determine the subject matter we sdect for study, and, secondly, they influence our
judgment about the cause of a pecific event. By virtue of these evauative choices, we endow certain
Stuations and not otherswith 'significance™ M. BRODBECK, READINGSIN THE PHILOSOPHY OF
THE SOCIAL SCIENCES 80 (1968).

Thesocid function of condemning, Smply by ignoring, important human eventsto the dust bin of history,
iswdll recognized by "radicd" higtorianssuch asHoward Zinn. H. ZINN, THE POLITICSOFHISTORY
35-55 (1970).

311 . Levinson, The Embarrassing Second Amendment, 99 YALE LAW JOUR. 637 (1989).
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to carry firearms."™>? |t isunderstandablethat the author eschews origina sources, which demonstrate guite
the opposite.

To restate the postulate of socid philosophers, fallure to sdlect atopic for study, or consgnment
of the history of a concept to the Orwelian memory hole, implies a vaue judgment as well. When the
concept subjected to this treatment is aguarantee in the Bill of Rights, it remains to be seen whether the
libertarianhopes of the Revol utionary Founding Fatherswill beredized in the third century of the American

body poalitic.

152" Comment, Banning Handguns. Quiilid v. Village of Morton Grove and the Second Amendment,
60 WASH. UNIV. LAW QUARTERLY 1087, 1093 (1982).
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