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| NTRODUCTI ON

The District of Colunbia, the nurder capital of the United States,
makes it difficult toinpossiblefor alawabidingcitizento keep a
firearminthe honme and, by policy, absolutely refusestolicensethe
carrying of afirearmfor self protection. No handgun nmay be possessed
unless it was regi stered by 1977. Many ordinary rifles and pistols
are, contrarytoreality, defined as machi neguns and are prohi bited.
Fi rearns kept at a busi ness may be kept operabl e, but firearns kept at
home nust be di sassenbl ed and t hus are unusabl e for self protection.

The D. C. Court of Appeal s has hel d t hat peaceabl e persons who wi sh
to keep firearns have norights whichthe District i s boundto respect,
and t hat t he Second Anmendnent to the U.S. Constitution does not apply
inthe District. The Second Anendnent provides: "Awell regul ated
Mlitia, beingnecessarytothe security of afree State, the right of
t he peopl e to keep and bear Arns, shall not beinfringed." It isthe
t hesi s of this anal ysis that the Second Anrendnment does apply tothe
District of Colunbia, and that the | awabiding citizens of the District
aretreated by the District's firearns prohibitions as second cl ass
citizens.

Chal l enges tothe District's gun control laws in boththe U. S.
Court of Appeals for the D.C. Circuit and the D.C. Court of Appeal s

have been si ngul arly unsuccessful. The latter court i nSandi dge v.



United States (1987)! hel d t hat t he Second Anendnent onl y guar ant ees a

statemlitiaright, and the concurring opi ni on argues that the "free
St at e" cl ause of the Second Anendnent restricts the amendnent to t he
states. Modern schol arshi p has overwhel m ngly established that the
Second Anendnent was i nt ended t o guar ant ee an i ndi vi dual right to keep
and bear private arnms, and that this would pronote a well regul ated
mlitia, seen by the franers as necessary to guard a free society from
a standi ng arnmy.? However, Sandi dge i ntroduces a uni que argunent i nto
t he debate that, if valid, could only apply to the District: the
District is not astate, and thus the "free State" | anguage of the
Second Anendment precludes the anendnent's applicability to the
District.

The fol |l owi ng begi ns with an anal ysi s of provi si ons of the D. C.
Code concerning firearns ownership. It then revi ews Sandi dge and ot her
deci si ons whi ch, whil e not invol ving the Second Anendnent, uphel d or
ot herwi se concern the District's firearnms | aws.

Thi s anal ysis delvesintothe intent of the framers of the Second
Amendnent, beginningwth the linguistic usage of the constitutional

text, and then revi ewi ng Janes Madi son' s draft of the Second Anendnent

1 520 A 2d 1057.

2E.g., A Amar, The Bill of Rights as a Constitution, 100 YALE
L.J. 1131, 1162-68 (1991); S. Hal brook, The R ght of the People or the
Power of the State: Bearing Arns, Arming MIlitias, and the Second
Anendnent, 26 VALPARAI SOU. L. REV. 131 (Fall 1991); S. Levi nson, The
Enbarrassi ng Second Anendnent, 99 YALE L.J. 637 (1989).
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whi ch used the term"free country” instead of "free State.” It
expl ai ns why the franers consi dered the right to keep and bear arns to
be essential to any free society, and thus would |limt governnent al
action both in the states and in the seat of governnment.

I n ant ebel l umtines, the District was governed by t he Maryl and
code as of the date of cession. This included Maryl and' s sl ave code,
whi ch prohi bited sl aves frompossessing firearns. Slavery andthe
sl ave code were abolishedinthe District in 1862 by statute, and the
Thi rteenth Anendnent to the Constitution abolished sl avery nati onwi de.
The debates on this statute and the Amendnent are anal yzed here.
Prohi bition on firearms ownershi p by noncri m nal s appears to be t he
ki nd of i nci dent or badge of slavery that woul d have been recogni zed as
contrary to both the statutory and the constitutional abolition of
sl avery.

Scott v. Sandford (1857) taught that, if African Aneri cans were

citizens, they would enjoy all Bill of Rights freedons, includingthe
right "to keep and carry arns wherever they went."® The Reconstruction
Congr ess t ook neasur es under t he enforcenent cl ause of the Thirteenth
Amendnment to guarantee this concept of citizenship. First, it passed
the Civil Rights Act of 1866,% which survives today as 42 U S. C

81981(a) and provides: "All persons withinthe jurisdictionof the

360 U S (19 How. ) 393, 417.

4 14 Stat. 27 (1866).



United States shall have the sane right inevery State and Territory .
. tothe full and equal benefit of all | aws and proceedi ngs for the

security of person and property as i s enjoyed by whitecitizens . . .

Second, Congress al so passed t he Freednen' s Bureau Act of 1866,

which simlarly protected "theright . . . to have full and equal
benefit of all | aws and proceedi ngs concerni ng personal |iberty,
personal security, and. . . estate, . . . includingthe constitutional
right tobear arms. . . ."> Representative John Bi ngham draftsman of

t he Fourt eent h Amendnent, expl ai ned that this provision "enunerate[s]
the sanme rights and all therights and privil eges that are enuner at ed
in" the Civil Rights Act.® Thus, today's 81981(a) guarantees the
substanti ve "constitutional right to bear arns.” The Act is applicable
both in the states and in the District.

Congr ess al so passed, andthe States ratified, the Fourteenth
Amendnent. Whilethe "no State shall" cl ause of 81 does not apply to
the D strict, thefirst sentence does: "A |l persons born or naturalized
inthe United States and subject to the jurisdiction thereof, are
citizens of the United States and of the state whereinthey reside.”
To the franers of the Fourteenth Arendnent, citizenshipcarriedwithit

a bundl e of rights, not the |l east of which was the individual right to

> 14 Stat. 173, 176-77.
® CONG. GLOBE 1292 (Mar. 9, 1866).
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keep and bear arns. |ndeed, 120 years |l ater, inthe Firearnms Owmers'
Protection Act of 1986, Congress recogni zed "the rights of citizens .

to keep and bear arns under the second anmendnent to the United
States Constitution . . . ."7 In effect, Congress has decl ared,
pursuant to t he enforcenent cl ause of the Fourteenth Arendnent, that
the right to keep and bear arns is a right of citizenship. The
District's prohibition of possession of firearms by | aw abi di ng
citizens violates the rights of citizenship guaranteed by the
Fourteent h Amendnent.

Current D.C. Code 81-102(a) authorizes the District to "exercise
all . . . powers of a runicipal corporation not i nconsistent withthe
Constitution and  aws of the United States . . . ." This | anguage
derives fromthe Organic Act of 1871.8 Accordingly, it would be
appropri ate to consi der Congress' viewin 1871 of what was i nconsi st ent
with the Constitution. Debates onthe Civil Ri ghts Act of 1871 nake
cl ear the general viewin Congress that theindividual right to keep
and bear arnms could not be infringed consistently with the
Constitution.

I n t he Sandi dge case, the D. C. Court of Appeal s argues that the
mlitiaact applicabletothe District provides only that the Nati onal

Guard may keep arns in arnories. A historical reviewof mlitia

7100 Stat. 449.

8 16 Stat. 419.



| egislation applicable to the District denonstrates that viewto
contain anarrowfocus. Every abl e-bodied white nmale citizen of the
District was required by early federal mlitiaacts to provide hinself
with a nmusket, rifle, or pistols.® After the word "white" was
stricken,® Congress passed a mlitia act for the District which
recogni zed "every able-bodied malecitizenwithinthe D strict" as a
menber of the militia, but nade provision only for the "organi zed
mlitia," i.e., the National Guard.!' This act remai ns a part of the
D. C. Code.'? However, in separate legislation "to pronote the
efficiency of thereservemlitia," Congress provided for theissuance
of service magazinearnstorifle clubs.®® This survives today as 10
U.S.C. 84308, and provides for the pronotion of rifle and pistol
practice and for the sale to citizens of the United States of M1
rifles. Accordingly, the District's citizens are nenbers of the
reserve mlitia and are entitled to possess arms.

Thi s study concl udes with an anal ysis of two | i nes of judicial
deci sions. The first invol ves decisions onthe applicability of the

Second Arendnent to the federal government, and onthe applicability of

9 1 Stat. 271, 272 (1792); 2 Stat. 103, 104 (1801).
10 14 Stat. 422, 423 (1867).

11 25 Stat. 772 (1889).

2. D.C. Code 839-101 et seq.

13 33 Stat. 986, 987.



the Bill of Rights to the District. The second |ine of deci sions
concerns the Gvil R ghts Act of 1866, whichrestrains D strict as wel |
as state action.

When it cones totheright to keep and bear arns, the District's
resi dents are second class citizens. As the foll ow ng denonstr at es,
this individual right was i ntended to be protected by the Second,
Thirteent h, and Fourteent h Arendnents as wel | as by several statutes
related to those anmendnents.

. GUN CONTROL LEG SLATION I N THE DI STRI CT

A. From Congressi onal Requl ation to
Prohi bition by the D.C. Council

Once t he sl ave codes wer e abrogat ed, no gun control | aws of any
ki nd would exist in the District for thirty years. A drafting
comm ssi on proposed i n 1872 t hat persons be prohi bited fromcarrying
conceal ed weapons, but Congress never adopted the recommendation. In
the revision of the D.C. Code passed by Congress in 1874, nostly
tradi tional crines agai nst person and property were puni shed, but the
keepi ng and carrying of arnms were not regulated in any manner.

Finally, in 1892, Congress nade it an of fense to have conceal ed

about one's person a deadl y or danger ous weapon, i ncl udi ng a pi stol,

“Tit. 2, Ch. 2, 831, in House M sc. Doc. No. 25, 42d Cong., 3d
Sess., at 610 (1872).

> Revi sed Statutes of the United States Relatingtothe District
of Col unbi a Passed at the First Session of the Forty-Third Congress,
1873-'74, 18 Stat., Part 2, Chapter 36--Crinmes and O f enses.
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dagger, and brass knuckles.® |t was also unlawful to carry such
weapons openly withtheintent touse themunlawfully. One's place of
busi ness and dwel | i ng house wer e exenpt ed, and a conceal ed carry perm t
was avail abl e on showi ng the necessity thereof.?’

The House Committee on the District of Col unbia recommended
passage of the act based onthe follow ng: "This comunity i s possessed
of a cl ass of popul ati on who constantly armt hensel ves wit h conceal ed
weapons. There is very little, if any, |aw which can reach these
parties unl ess they actual | y use t he weapon whi ch t hey carry conceal ed
upon their person."1®

The bil| passed the Senate easily because the prohi bition onthe
open carryi ng of a weapon required proof of an unl awful purpose.® Two
concerns were expressed when that body passed the final version
First, Senator White of Louisiana noted that the prohibition on
carrying a conceal ed weapon "appearstoleave it anmatter of favoritism
with acertainofficer toissue apermt tocarry them"?° Senator

Wol cott of Col orado responded that a permt woul d be warranted i n event

16 27 Stat. 116 (1892).
17 1 d,
8 House Report No. 1148, 52d Cong.. 1st Sess., at 1 (1892).
19 CONG. REC. 1051 (Feb. 11, 1892).
20 1d. at 5788 (July 6, 1892).
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of "threatened assault" or "danger of attack."?' He di d not object to

an anmendnent that the nmagi strate woul d i ssue a permt where a person

had "wel | - gr ounded apprehension . . . that hislife or his property or
the lives of his famly are in danger . . . ."?22
A second concernwith the bill was expressed by Senator M1 | s of

Texas as foll ows:

| desire to ask the friends of this neasure what they do
with this second anendnent to the Constitution: The right of the
people to keep and bear arnms shall not be infringed.

: It isanatural right of acitizento defend hinself.
| knowt hat provisionof the Constitution has by judge-nade | aw
been construed so as to invade and inpair the right of the
citizen. Al theselaws . . . intended to secure the person of
the citizen, result in rendering himnore insecure.

You render the citizens of the country nore
def ensel ess by depriving themof the natural right tocarry the
arns which are necessary to secure their persons and their
lives. 23
Senator Wolcott did not dispute that the Second Amendnment

guarant eed an individual right, but argued that a prohibition on

carrying conceal ed weapons did not violate that right:

The constitutional provisionis not affected by suchalaw. This

bill isintendedto apply tothecrimnal classesinthe alleys
of Washi ngton who carry razors in their pockets, who carry
conceal ed weapons, and brass knuckles. . . . It is not intended

to affect the constitutional right of any citizen who desiresto
obey the | aw.

N
[y
o

22

o

23

o



. Bearing arnms and carryi ng conceal ed weapons are very
di fferent things.?

Thus, no one doubted that the Second Anendnent guar anteed an
i ndi vidual right to keep a pistol in the hone, or that the Second
Amendnent applied to the District. By enacting the | aw, Congress
sinply found that right not to be viol ated by a prohi bition on carrying
conceal ed weapons in public without a permt.

The 1892 provi sion was reenacted in 1901. Thecriterionfor a
carry permt was changed to "necessary self-defense."?®

I n 1906, Congress passed an act to prohibit thekillingof wld
birds and wild animals in the District of Colunbia.? Commttee
reports? and fl oor remarks on the 1906 bill were restricted to the
t opi ¢ of hunting and ani mal conservati on.?® Representative Canpbel | of
Kansas, the chief exponent, stated that "the object of thisbill isto
prohi bit hunting in the District of Colunbia, in the interests of
publ i c safety and bird protection and to nmake t he suburbs of Washi ngton

practically arefuge for native birds and nanmal s. "2° No one suggest ed

24 1d. at 5789.
5 31 Stat. 1328 (1901).
%6 34 Stat. 808 (1906).

27 Senat e Report 4338, 59t h Cong., 1st Sess. (1906); House Report
4207, 59th Cong., 1st Sess. (1906).

22 CONG. REC. 7569-70 (May 28, 1906).
29 1d. at 7569.
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that the authority to regulate firearms woul d extend beyond the
prevention of hunting.3° For that purpose, the statute enpoweredthe
District conmm ssioners "to make and enforce all such usual and
reasonabl e policeregulations. . . as they may deemnecessary for the
regul ation of firearns . . . ."31

Congr ess passed a conprehensi ve firearns act i n 1932 whi ch renai ns
| argely inplace today.® It continuedthe prohibitiononcarryinga
conceal ed pi stol on or about one's person without alicense, which
woul d be i ssued to a person with good reason to fear injury to his
person or property or other proper reason.® A person who was convi ct ed
of a crine of violence could not possess a pistol, and conmtting a
crime while arnmed woul d result i n enhanced puni shnent. 3 "Pistol" was
defined as any firearmwith a barrel less than 12 inches in | ength. 3

The act al so made it unl awful to possess a machi ne gun, shot gun
with barrel | ess than 20 inches, or silencer.3 However, "machi ne gun"

was defined broadly to include "any firearmwhi ch shoots automatically

30 | d.

31 1d. at 809.

32 .47 Stat. 650 (1932).
38 1d. at 651.

34 1d. at 650-51.

3% 1d. at 650.

% 1d. at 654.
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or _semautomatically nore than twel ve shots wi thout reloading."?

The House committee report on the 1932 bill stated that the
measure woul d "neet the l egiti mat e needs of all who are charged with
the duty of protecting and defending |life and property as well as those
citizens whorequirefirearns for protectionor for sport . . . ."38
I n House fl oor debat es, concern was expressed about a prohibition on
nmer e possessi on of a sawed-of f shotgun. Representative Bl anton of
Texas stated that they were "used by farner boys everywhere. . . . In
your effort to reach the thugs you are liable to reach i nnocent and
honest boys who hunt . . . ."3® Representative Stafford responded t hat
the lawwoul d only apply tothe District, and "ot herwi se | woul d accept
the criticismof the gentleman fromTexas as a proper one, but this | aw
does not extend to a farm ng conmmunity. "4°

Wi | e no reference was nmade specifically to the Second Arendnent,
bot h t he Senat e report and Senat or Capper supportedthe bill in part
wi th the point that "theright of anindividual to possess apistol in

hi s honme or on | and bel ongi ng to hi mwoul d not be di sturbed by the

37 1d. at 650.

38 House Report 767, 72d Cong., 1st Sess., at 2 (1932).
39 CONG. REC. 7982 (Apr. 11, 1932).

20 |4
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bill."4 O course, the open carrying of a pistol was not proscri bed.

The 1932 act has remai ned i n place with vari ous anendnents from
timnetotine. It remained |l egal tocarry a pistol openly until 1943,
when Congress nade it unl awful for a personto "carry either openly or
conceal ed on or about his person" a pistol, with the previous
exceptions for hone and business or with a permt. 4

The House Conmitte onthe District explainedthe need for the bill
as follows: "In several recent cases . . . it has been held that a
weapon i s not 'conceal ed’ withinthe neani ng of the act unless it was
actual ly concealed at thetinme it was provedto bein the possession of
t he def endant. Consequently, a person nay escape convi ction under this
act nerely by exhibiting his pistol or weapon when t he | aw enf or cenent
of ficer appears."43

On t he House fl oor, Representative W Sterling Col e of New Yor k
asked: "What effect will this bill have upon a person's carrying a
shot gun or any ki nd of weapon that i s not conceal ed?"* Representative
Everett Dirksenof Illinoisrepliedthat theissue was di scussedin

comm ttee, and that the | awwoul d not apply "to a person carrying a

4l Senat e Report 575, 72d Cong., 1st Sess., at 3 (1932); CONG REC.
12754 (June 13, 1934) (enphasis added).

42 57 Stat. 586 (1943).

43 House Report No. 762, 78th Cong., 1lst Sess., at 1 (1943).

44 88 CONG. REC., 78th Cong., 1st Sess., 8695 (Cct. 25, 1943).
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shotgun in a car . . . ."% Nothing in the bill prohibited the

carrying or transportationof arifle or shotgun w thout a permt.

A 1947 amendnent is of interest from a Fourth Amendnent
perspective: it authorized awarrantl ess search and arrest i n event of
probabl e cause to bel i eve a person i s carryi ng a conceal ed weapon, but
made i nadni ssi bl e any evi dence di scovered if the person was not
carrying a pistol or other weapon at the tinme of the arrest. 4¢

I n 1953, Congress extended the prohibition on possession of
pistolstoall felons (not just violent ones) and al so to drug addi cts
and persons convicted of vagrancy. 4

The gun control provisions passed by Congress, currently Chapter
32 of the D.C. Code, are contained inthe crimnal code. Pertinent
provi si ons i ncl ude 822-3204(a), whi ch provi des: "No person shall w thin
the District of Colunbiacarry either openly or conceal ed on or about
hi s person, except in his dwel | ing house or pl ace of busi ness or ot her
| and possessed by him a pistol, without alicense therefor issued as
her ei nafter provi ded, or any deadl y or danger ous weapon capabl e of
bei ng so conceal ed." Anobng t he exceptions includedin §22-3205 are

"regul arly enrol |l ed nenbers of any organi zati on duly authorizedto

45 ﬂ
% 61 Stat. 743 (1947).
47 67 Stat. 93, 94 (1953).
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pur chase or recei ve such weapons fromt he United States"” who are at or
going to or from places of assenbly or target practice, i.e.
participants inthe Gvilian Marksnmanshi p Program persons transporti ng
pi stol s between their hone or business and pl aces of purchase or
repair; and persons who are novi ng goods fromone pl ace or abode or
busi ness to anot her.

§22-3208 requires a 48 hour waiting period and notice to the
pol i ce before a persontransfers a pistol to another. Deal ers nust be
licensed and nust keep records pursuant to 8822-3209, 3210.

Addi ti onal penalties for commttingacrinme while arnmed and for
possessing a firearm while conmtting a crime of violence are
prescribedin 822-3202, 3204(b). Drug addicts, felons, and certain
ot hers nmay not own, keep, or possess a pistol. 822-3203.

The prohibition on machi ne guns and certain other weapons
continues in 822-3214(a), and machine gunis still unusually definedto
i nclude a firearmwhi ch shoots automatically or sem autonatically over
12 shots without rel oadi ng. 822-3201(c). This definitionis both
overly narrowbecause it excl udes a true nmachi ne gun whi ch shoots 12 or
fewer shots automatical ly, and over broad because it i ncludes a nere
sem automatic firearm

As i s cl ear, Congress has enacted a conprehensive regul atory
scheme governi ng possessi on, use, and comerce in firearns. Any

provi si on which may be invalid would be so by reason of |ack of
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constitutionality. A provisionwhichis sinply inconsistent with
anot her statute passed by Congress, such as the Civil Ri ghts Act of
1866, woul d not be thereby invalid.

Unabl e t o per suade Congress to enact nore draconi an firearns
prohi bitions, the D.C. Council enacted the Firearns Control Regul ati ons
Act of 1975 (1976), whichis codified as Chapter 23 of the Heal th and
Saf ety Code. D.C. Code 26-2311(a) currently provi des that "no person
or organi zationinthe District shall possess or control any firearm
unl ess the person or organization holds a valid registration
certificate for the firearm"4 However, 86-2312(a) provides:

Aregistrationcertificate shall not beissuedfor a: . . .

(4) Pistol not validly registeredtothe current registrant inthe

District prior to Septenber 24, 1976, except that the provi sions

of this section shall not apply to any organi zati on t hat enpl oys

at | east 1 conmm ssioned speci al police officer or ot her enpl oyee

licensedtocarry afirearmand that arnms the enpl oyee with a

firearmduringthe enpl oyee's duty hours or to a police officer
who has retired fromthe Metropolitan Police Departnent. 4

48| nadditiontothe standard governnental entities, 86-2311(a)
exenpts "any nonresi dent of the District participatinginany |awf ul
recreational firearmrelated activityintheD strict, or onhisway to
or fromsuch activity inanother jurisdiction. . . Provided further,
t hat such weapon shal |l be unl oaded, securely wapped, and carriedin
openview. " Tocarry the firearmin open view, apparently the w apping
woul d have to be clear. Registration qualifications, requirenents, and
procedures are set forth in 86-2313 et seq.

The regi stration requirenent was originally enactedin 1969, and
was upheld inMaryland &D.C R fle &Pistol Ass'n v. Washi ngt on, 442
F.2d 123 (D.C.Cir. 1971).

49 86-2302 provides: "'Pistol' nmeans any firearmoriginally
desi gned to be fired by use of a single hand.” The handgun ban was
upheld in MiIntosh v. Washington, 395 A.2d 744 (D.C. 1978).
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The D. C. Council|l sought to buttress the above by adoptionin 86-

2301 of the follow ng statenment of findings and purpose:

The Counci| of the District of Colunbiafindsthat in order
topronote the health, safety and wel fare of t he peopl e of the
District of Colunbia it is necessary to:

(1) Requiretheregistrationof all firearns that are owned
by private citizens;

(2) Limt the types of weapons persons nay | awful | y possess;

(3) Assure that only qualified persons are allowed to
possess firearns .

Even for regi stered firearns, the Act eschews their use for | awf ul
self-protection in the home. D.C. Code 82372 provides:

Each regi strant shall keep any firearmin his possessi on unl oaded

and di sassenbl ed or bound by a trigger | ock or sim | ar device

unl ess such firearmis kept at his pl ace of busi ness, or while

bei ng used for | awful recreati onal purposeswithinthe Di strict

of Col unbi a.

Al nost twenty years after enact nent of the above, inresponseto
t he District becom ng known as t he nurder capital of the United States,
in 1993 the D.C. Council legalized "self-defense spray."* Subject to
bei ng registered with the police, 86-2323 provi des that "a person 18
years of age or ol der nay possess and use a sel f-defense spray inthe
exerci se of reasonabl e force i n defense of the person or the person's

property . . . ." Wilethus recognizing self-defense as alegitinmate

0l naddition, in 1991 a referendumapproved t he Assaul t Weapons
Manuf acturing Strict Liability Act. 886-2391et seq. This provision
creates absolute liability for named manuf acturers of certainrifles
and other firearnms for crimnal acts of third parties.
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interest insociety, the provisiononly all ows use of a chem cal which
may be as likely to anger as to subdue an assail ant.

B. District Firearnms Leqgislation in the Courts

Until recently, the District of Col unbi a Court of Appeal s had not
consideredthe validity of the D.C. firearns prohibitions under the
Second Anendnent . % | n additionto sustainingthe denial of |icenses
to carry conceal ed handguns, %2 t hat court hel d that the Firearns Contr ol
Regul ati ons Act is authorized under D.C.'s home rul e powers, # and

rejected, inter alia, equal protection challenges to the |aw. >

VWi | e uphol ding the disarm ng of the District's citizenry, the
D. C. Court of Appeal s al so held that "official police personnel and the
government enploying themare not generally liable to victins of
crimnal acts for failure to provi de adequate police protection. . .

."%  The Court dismssed acivil |awsuit by wonen who were raped,

51 See Wlliams v. United States, 237 A 2d 359, 360 (D.C
1968) (ref usi ng t o consi der Second Arendnent when rai sed for first tine
on appeal).

52 Jordan v. District of Col unbi a Board of Appeal s and Revi ew, 315
A. 2d 153 (D. C. 1974); Jordan v. District of Colunbia, 362 A 2d 114
(D.C. 1976).

% Mlntosh v. Washington, 395 A 2d 744, 749-54 (1978).

4 1d. at 755-56 (requiring disassenbly of firearmat honme, but
not at business, not an equal protection violation); Eesjian v.
Jefferson, 399 A 2d 861, 864 (D. C. 1979) (grandf at her cl ause al | owi ng
sone to regi ster handguns and not others not an equal protection
vi ol ation).

 Warren v. District of Colunbia, 444 A.2d 1, 8 (1981).
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robbed, and assaul t ed over several days and who repeatedly call edthe
D.C. police to rescue them to no avail.

District guncontrol legislationwas originally challengedinthe
U.S. Court of Appeals for the District of Colunbia. The requirenent

that all firearns be regi stered was upheld inMaryland &Di strict of

Colunmbia Rifl e and Pi stol Ass'n v. Washington (D.C. Gr. 1972).5% The

sol e i ssue was whet her the D. C. Council was authorizedtorequirethe
registrationof all rifles, pistols, and shotguns.% The court hel d
t he requi renment to be aut hori zed by D. C. Code 81-227, whi ch enpower ed
t he Council "to nake and enforce all such usual and reasonabl e police
regulations . . . as they may deemnecessary for the regul ati on of
firearms. . . ." Congress originally passedthat provision as part of
astatute authorizingthe District toregulate hunting.% The court
found the provision to be sufficiently general to allow the
regi stration requirenent.® The Associ ation al so argued that in 1932
Congress enacted a gun control lawfor the District requiringlicenses
to carry pistols and prohibiting certain persons frompossessing

pi stols, thereby denonstrating anintent to occupy the field. The

56 442 F.2d 123 (D.C.Cir. 1971) aff'qg 294 F. Supp. 1166 (D.D.C.
1969) .

57 1d. at 125.
8 1d. at 125-28.
9 1d. at 128.
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court found the provisions not to be inconsistent and rejected the
argunent that Congress preenpted the field.?®°

The D.C. Circuit alsotouchedonthe D strict'sfirearns|aws in
[itigation stenm ng fromthe shooting of President Reagan and ot hers by

John H nckley. InDelahanty v. Hinckley (D.C.Cir. 1988), % t he Court

was asked to apply tothe District the legal theory created inKell ey

v. RG Industries (1985).% InKelley, the Maryl and Court of Appeal s

created a cause of action agai nst manufacturers and marketers of
"Sat urday Ni ght Specials" on behalf of victinms of crimnal acts.
According tothe Maryl and court, "The chi ef 'val ue' a Saturday N ght
Speci al handgun has is in crimnal activity, because of its easy
conceal ability and low price."® The court then stated:

Mor eover, the manufacturer or market er of a Saturday N ght
Speci al knows or ought to know that he is nmaking or selling a
product principally tobeusedincrimnal activity. For exanple,
a sal esman for R G Industries, describing what he terned to be
a "special attribute" of a Rohmhandgun, was saidto havetold a
put ati ve handgun marketer, "If your store is anywhere near a
ghetto area, these ought to sell real well. This is nost
assuredly a ghetto gun."®

Strongly rejectingKelly, the U S District Court for the D strict

60 1d. at 129-31.

61 845 F.2d 1069.

62 304 Md. 124, 497 A 2d 1143.

63 497 A.2d at 1158 (quoting Harper's nmagazi ne as evidence).
64 | d.
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of Colunbia stated in Delahanty v. Hinckley (1986):

The sal esman who was quot ed seens t 0 assune t hat anyone resi di ng
ina®"ghetto" is crimnal or suspect. The fact is, of course,
t hat whil e bli ghted areas may be sone of t he breedi ng pl aces of
crime, not all residents of are so engaged, and i ndeed, npst
persons who | i ve there are | awabi di ng but have no ot her choi ce of
| ocation. But they, liketheir counterparts in other areas of the
city, may seek to protect thensel ves, their famlies and their
property agai nst crinme, and i ndeed, may feel an even greater need
to do sosincethecrimerateintheir conmunity may be hi gher
thanin other areas of thecity. Since one of the reasons they
arelikelytobelivinginthe "ghetto" may be due to | owi ncone
or unenploynent, it is highly unlikely that they woul d have t he
resources or worth to buy an expensi ve handgun for sel f def ense.
To renove cheap weapons fromthe community may very wel |l renove
a formof protection assumng that all citizens areentitledto
possess guns for defense. This may beone expl anati on why t he
Sat urday Ni ght Special has ahighrate of saleinthelowincone
community. 6

On appeal, the D.C. Crcuit certifiedtheissuetothe D.C. Court
of Appeal s.® The opi nion by Circuit Judge M kva suggested that the
theory in Kelley may apply because it was based on public policy
consi derati ons whi ch derived fromstatutes, and the D strict had strict
handgun control | aws. ¢ Judge M kva suggested that the Di strict m ght
wel | recogni ze an acti on agai nst manufacturers of "Saturday Ni ght
Special s" for crines commtted by third parties.®®

The D. C. Court of Appeal s rejectedthe theory that a manufacturer

6 686 F.Supp. 920, 929 (D.D.C. 1986).

66 Del ahanty v. Hinckley, 845 F.2d 1069 (D.C.Cir. 1988).
67 1d. at 1071.

68 1d. at 1071-72.
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could be liable for crimnal acts under the above circunstances,
pointing tothe anomaly that liability would be inposedonly for m suse
of i nexpensive handguns and not of nore expensive handguns. 6

Meanwhi | e, in Sandidge v. United States (1987), “the D. C. Court

of Appeals affirnmed a conviction for carrying a pistol w thout a
| i cense and possessi on of an unregi stered firearm The court held t hat
"t he Second Amrendment guar ant ees a col | ective rat her than an i ndi vi dual
right. . . . It protects a state's right to raise and regulate a
mlitiaby prohibiting Congress fromenactinglegislationthat wll
interferewiththat right." [d. at 1058. The Second Anrendnent does
not prohibit a state or the District of Columbia fromrestricting
weapons "i n derogation of the governnment's ownright toenroll a body
of mlitiamen 'bearing arns supplied by themselves' . . . ."7
No | ocal legislationgrants aright to bear unregistered firearns,
t he court stated, noting that D.C. Code 8839-101 t hr ough 39-105 provi de
for an"enrolled mlitia" but donot refer to arns, and §839- 105, -106,
and -201 provide for a National Guard arnmed by the governnent. 72
"Assum ng t he second anmendnent appliestothe District of Col unbi a,

. the congressionally approved crim nal | awdoes not interferew th

69 Del ahanty v. Hinckley, 564 A 2d 758, 762 (D.C. 1989).
0 520 A.2d 1057 (D.C.), cert. denied 484 U. S. 868 (1987).

n1d. (citingUnited States v. Mller, 307 U.S. 174, 179 [1934]).

2 1 d.
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any governnent-created right to keep and bear arns."7"3

The court rejected the argunent that, under Suprenme Court
precedent, the government can only regul ate weaponswithnonlitia
use.’® The court alsorejectedthe test that the Amendnent protects
only arns t hat one person can operate, notingthat such atest would
protect "high powered rifles, machi ne guns and even sonme antitank
weapons . . . ."™ Individual handgun possessi on bears norelationto
a well regulated mlitia in the District.’®

It isthe concurring opinionof Judge Nebeker that introduces an
uni que and novel argunent in the debate over the neani ng of the Second
Amendnent :

The second anmendnment does not apply to the seat of national

governnment. This anendnent isto ensure "the security of afree

State." Statemlitias were essential tothat end--hence, the

amendnent. Not hi ng suggests that the founders were concer ned
about "freeterritories,” "free protectorates” or a"free Seat of

Government of the United States.” See U. S. Const. art. |, 88, cl.
17. Indeed clause 17 gi ves to Congress exclusive |l egislative
power in all cases over such "District.” It may fairly be said

that afederal mlitiais availableinsuch places. Therefore,
what ever may be said for the second anendnent and its reach wi thin

3 | d.

41d. at 1058-59. However, United States v. MIler, 307 U. S. 174,
178 (1939) avoi ded det erm ni ng whet her a short barrel shotgun may be
t axed under the National Firearms Act consistent with the Second
Amendnment and renmanded t he case for fact-findingto determ ne whet her
t hat type of armwas "any part of the ordinary mlitary equi pment or
that its use could contribute to the comopn defense.™

® |d. at 1059.
e 1d.

23



t he several states, | conclude first that i s does not apply tothe
Seat of Governnent of the United States.’”’

Sandi dge’® was approved inBrown v. United States (1988)7° and

again inDuval v. United States (1993).% Duval rejected as irrel evant

U.S. Suprene Court dictumthat "the people” nmeans the sanme in the
First, Second, Fourth, Ninth, and Tenth Anmendnents. 8!

1. THE RIGHT TO KEEP ARMS AND THE SECURI TY
OF "A FREE STATE": THE FRAMERS' | NTENT

The nmeani ng of the Second Anendnent nmay be gl eaned fromt he i nt ent
of its framers and the | i nguistic usage of the epoch of its adopti on.
It woul d be superficial tospeculate that becausetheterm”"State" is
capitalizedinthe constitutional text andinthe Second Anendrent,
that the latter refers only to State governnents and protects only
State powers. "MIlitia" and "Arns" are al so capitalizedinthe Second
Amendnent , as are ot her nonproper nouns i n many ei ghteent h century

political docunents, w thout any substantive significance.

7 1 d.

® The sanme year Sandi dge was deci ded, the D.C. Court of Appeals
hel d t hat procedural due process requiredthat the District give notice
and an opportunity to be heard before forfeiting seized firearns, even
if thefirearms were unregi stered. Ford v. Turner, 531 A 2d 233 (D. C
1987) .

546 A.2d 390, 399 n. 8 (D.C. 1988).
80 No. 92-CM 69 (Feb. 11, 1993), at 2.

811d. at 2-3 n. 4, citingUnited States v. Verdugo-Urqgui dez, 494
U.S. 259, 108 L.Ed.2d 222, 232-33, 110 S.Ct. 1056, 1060-61 (1990).
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The text of the Constitution makes several references to the
states as political entities in the federal system Using state-
federal mlitary powers as an exanpl e, Congress has "power" to provide
for organizing and armng the mlitia, "reserving to the States
respectively, the appoi ntment of the officers, and the authority of
trainingthemlitiaaccordingtothe discipline prescribed by Congress

."® Just as Congress has power "to rai se and support arm es, "
"to provide and mai ntain a navy," and "to provide for calling forth the
mlitia, "8 the text of the Constitution also provides that "no State
shal |, wi t hout the consent of Congress, . . . keep troops, or shi ps of
war intinme of peace, . . . or engage i nwar, unl ess actual |y i nvaded,
or in such i nm nent danger as will not admit of delay."8 Thus, the
text of the Constitution uses terns such as "the States respectively”
and "no State" i.e., nouns wi t hout adj ectives, whenreferringtothe
State governnments.

The original Constitution al so authorizes Congress to provide for
a national capital. Article 1, 88, ends with the foll ow ng cl auses:

To exerci se excl usive Legislationinall Cases what soever,
over such District (not exceedingten M| es square) as may, by

Cessi on of particul ar States, and t he Accept ance of Congress,

becone t he Seat of the Government of the United States, . . . --
And

82 U.S. Const., Art. |, 88, C . 16.
8 | d., Clauses 12, 13, and 15.
8 |d., 8§10, C. 3.
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To nmake al |l Laws which shall be necessary and proper for
carryinginto Executionthe foregoing Powers, and al|l ot her Powers
vested by this Constitution in the Governnment of the United
States, or in any Departnent or Officer thereof.

Inthe stateratification conventions, nost objectionstothe
seat - of - gover nnment cl ause asserted that the capital woul d becone a
cent er of despotismto oppress the people of the states. However, in
the Virginiaconvention, Patrick Henry suggested that the i nhabitants
of the capital would al so suffer | oss of rights. Attacking both the
seat - of - gover nnent and t he necessar y- and- proper cl auses, Henry ar gued:
They have a right, by this clause, to nmake a | aw that such a
di strict shall be set apart for any purpose t hey pl ease, and t hat
any man who shal |l act contrary to their conmands, within certain
ten m | es square, or any pl ace t hey may sel ect, and stronghol ds,
shal | be hanged wi t hout benefit of clergy. . . . WII not this
cl ause give thema right to keep a powerful army continually on
foot, if theythinkit necessary to aidthe execution of their
| aws? |s there any act, however atroci ous, whi ch they cannot do
by virtue of this clause?8
The great est objection of the antifederaliststothe Constitution,
of course, was that it contained nobill of rights. Nodistinctionin
t hi s regard was made bet ween t he resi dents of the states and t hose of
t he seat of governnent. The suggesti on was never nmade t hat t he peopl e
who livedinthe capital shoul d or woul d not have the sane ri ghts t hat
woul d be declaredinthe Bill of Rights as the people whoresidedin

t he st ates.

On June 8, 1789, Representative Janes Madi son i ntroducedinthe

85 3 J. ELLIOT, DEBATES | N THE SEVERAL STATE CONVENTI ONS 436
(1836) .
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House of Representatives what woul d becone the Bill of Rights. The
bill, he decl ared, woul d "expressly decl are the great rights of nmanki nd
secured under this constitution."® Adeclaration about "the great
ri ghts of manki nd" i s not exactly synonynous with a nmere provision
about the powers of a state governnent.

In a draft of his speech, Madison referred to the rights
concerning "freedomof press--Conscience . . . arnms" as "private
rights. "8 What becane t he Second Amendnment was drafted as fol | ows:
"The ri ght of the peopl eto keep and bear arns shall not be i nfringed,
awell arned, and wel | regulated mlitia beingthe best security of a

free country: but no personreligiously scrupul ous of bearing arns

shall be conpelled to render nmlitary service in person."88

Ten days after the Bill of R ghts was proposed inthe House, Tench
Coxe expl ai ned the right i nquestion as an individual guarantee to have
private arms: "As civil rulers, not having their duty to the peopl e
duly before them may attenpt totyrannize, and asthemlitary forces
whi ch nust be occasional ly rai sed to defend our country, m ght pervert
their power totheinjury of their fellowcitizens, the people are

confirmed by the next articleintheir right to keep and bear their

8 11 DOCUMENTARY HI STORY OF THE FI RST FEDERAL CONGRESS: DEBATES
I N THE HOUSE OF REPRESENTATI VES 820 (1992).

87 MADI SON PAPERS 193-94 (Rutland ed. 1979).

88 4 DOCUMENTARY HI STORY OF THE FI RST FEDERAL CONGRESS 10 (1986)
(enphasi s added).
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private arns. "% Oovi ously, the need to prevent tyranny woul d exi st in
t he seat of governnment, not just in the states. Madison endorsed
Coxe's anal ysis.

Madi son' s anendnents were referred to a House Sel ect Comm tt ee,
whi ch reported back the following: "Awell regulated mlitia, conposed
of the body of the people, beingthe best security of afree State, the
ri ght of the peopleto keep and bear arns shall not be i nfringed; but

no person religiously scrupul ous shall be conpel |l ed to bear arns. " !

Whi l e Madi son's term"a free country” was changed to "a free
state,” the commttee retained the adjective "free," thus
di fferentiati ng ot her uses of "State" t hroughout the constituti onal
text to denote the State governnments. "A free state" and "a free
country” meant, in eighteenth century usage, afree society. Gtizens
of the whole country nust be free, not just those in the states.

Moreover, the intent was to declare that "a well regul ated
mlitia" is necessary for "the security of afree State." The federal
governnent and its potential standi ng arny was percei ved as t he danger.
Securing a free country fromthe potential tyranny of the federal

governnment was a primary purpose of the Second Amendnent.

89 Federal Gazette, June 18, 1789, at 2, col. 1.
% 12 MADI SON PAPERS 239-40, 257 (1978).
91 4 DOCUMENTARY HI STORY OF THE FI RST FEDERAL CONGRESS 28 (1986) .
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Li ke t he Second Anendnent ' s explicit "free State" cl ause, the
First Anendnent has inplicit "free State" ains. The franmers were wel |
fam liar with Bl ackstone's statenent: "Theliberty of the pressis
i ndeed essential to the nature of a free state . . . ."% Had this
| anguage appeared inthe First Arendnent, it woul d not nean t hat only
citizens of astate havea"right" tofreedomof the press. Both the
liberty of the press andawell regulated mlitia--whichis pronoted by
t he keepi ng and bearing of arns by t he peopl e--are necessary for the
exi stence of afree state. These arerights of the peopleinafree
state, not nmerely prerogatives of citizens of a state.

The First Amendnment's prohibition on the establishnment of a
religion was al so seen as necessary for a free state. Madison's
Menori al and Renonstrance Agai nst Religi ous Assessnents (17__ )
st at ed:

We, the subscribers, citizens of the said Commpnweal t h,
havi ng taken i nto serious consideration. . . "aBill establishing

a provision for teachers of the Christian religion,' and

conceiving that the sanme, if finally armed with the sancti ons of

alaw, will be a dangerous abuse of power, are bound as fait hful
menmbers of a free State, to renonstrate against it . . . .9

92 4 BLACKSTONE, COMVENTARI ES *151-152. Justi ce Kennedy, j oi ned
by Justi ces Bl acknun and St evens, dissenting inAl exander v. United
States, 113 S. Ct. 2766, __ (1993), referredto the above as "early in
our legal tradition . . . the oft cited passage from WIIliam
Bl ackstone's 18-century Commentaries . . . ." See Near v. M nnesot a,
283 U. S. 697, 713 (1931) (quoti ng Bl ackstone as stating "the liberty
deened to be established” by the First Amendnent).

% 2 WRI TI NGS OF JAMES MADI SON 183-91 (G Hunt ed. 1901), quoted
i n Appendi x to dissenting opinion of Justice Douglas, Wl z v. Tax
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The above | i nguistic usage is confirmed inAn Anerican Dictionary

of the English Language (New Yor k 1828) by Noah Webst er, who had been

a promi nent federalist inthe ratification debates of 1787-88.°%
Webster defined "free" in part as follows:

| n governnent, not ensl aved; not in a state of vassal age or
dependence; subject only to fixed|aws, nade by consent, and to
a regular adm nistration of such |aws; not subject to the
arbitrary will of a sovereignor lord; as afree state, nation or
peopl e.

Webster defined "state,” in turn, in pertinent part:

A political body, or body politic; the whol e body of peopl e
uni ted under one governnent, whatever may be the formof the
gover nment

More usual | y the word signifies apolitical body governed by
representatives; a commonweal th; as theStates of Geece; the
States of Anerica.

Inthis sense, state has soneti nes nore i medi at e reference
to the governnment, sonetines tothe people or conmmunity. Thus
when we say, thestate has made provision for the paupers, the
word has reference to t he governnment, or | egislature; but when we
say, thestateis taxedto support paupers, thewrdreferstothe
whol e people or community.

Thus, "the States of America” referstothe political units known

Conmm ssion, 397 U. S. 664, 719 (1970).

% | ndeed, Webster, AN EXAM NATI ON OF THE LEADI NG PRI NCI PLES OF THE
FEDERAL CONSTI TUTI ON 43 (Phi | adel phia 1787) commented directly onthe
right to keep and bear arns:

Bef ore a standi ng arny can rul e, the peopl e nust be di sarned; as
t hey are i n al nost every ki ngdomi n Europe. The suprene power in
Aneri ca cannot enforce unjust | aws by t he sword; because t he whol e
body of the peopl e are arned, and constitute aforce superior to
any band of regul ar troops t hat can be, on any pretence, rai sed
in the United States.

30



as States. "Afree state" is far broader, enconpassing as it does the
entire body politic, including "the whole body of people.”

In sum the Second Anendnent was intended to protect from
infringement the right of "the people,” which included the people
residing in the seat of governnent, to keep and bear arnms. |Its
political objectivewas topronote awell regulatedmlitia, seen as
necessary to secure "afree State," which al so was i ntended to i ncl ude
the people who resided in the seat of governnent.

I'11.THE ABOLI TI ON OF SLAVERY AND THE SLAVE

CODES I N THE DI STRI CT, | NCLUDI NG THE
PROHI BI TI ON ON POSSESSI ON OF ARMS BY BLACKS

Washi ngton, D.C. was originally carved out of ten square m | es of
Virginia and Maryl and. The Act of Congress of February 27, 1801,
provided that thelaws inforcein Virginiaand Maryl and, as they t hen
exi sted, would beinforceinthe parts of the District ceded by each
of those states respectively.® The portion ceded by Virginia was
retroceded back to that state in 1846. %

Si nce sl avery existed inthose states, the sl ave codes of Maryl and
and, for atine, of Virginia, appliedinthe District. The codes, of
course, of all of the Southern states prohibited sl aves fromkeepi ng or
beari ng any weapon.

In AD ssertationon S avery (Phil adel phia 1796), accl ai ned j uri st

% 2 Stat. 103, 104 (1801).
% 9 Stat. 35 (1846).
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and early abolitionist St. George Tucker sunmmari zed t he badges of
sl avery: "To go abroad wi t hout awitten perm ssion; to keep or carry
a gun, or ot her weapon; to utter any seditious speech; to be present at
any unl awf ul assenbly of sl aves; tolift the hand i n oppositionto a
whi t e person, unl ess wantonly assaul ted, are all of f enses puni shabl e by
whi ppi ng. "%’

Virginialawat thetime that state's lawappliedto a portion of
the District included a 1748 statute:

No Negro or mul atto sl ave what soever shall keep or carry
any gun, powder, shot, cl ub or ot her weapon what soever, of f ensi ve
or defensive. . . [under penalty of uptothirty-ninel ashes]:
Provi ded, that slaves |iving at any frontier plantati on, may be
permtted to keep and use guns, powder, shot, and weapons,
of fensi ve or defensive, by license froma justice of the peace of
the county wherein such plantation lies .

No free negro or mul atto, shall be sufferedto keep or carry
any fire-lock of any kind, any mlitary weapon, or any powder or
|l ead, with out first obtainingalicense fromthe court of the
county or corporationinwhich heresides, whichlicense may, at
any tinme, be withdrawn by an order of such court.?9

By t he sane t oken, antebel |l umMaryl and | awi ncl uded t he fol | owi ng
provision first enacted in 1715:

That no negro or other slave withinthis province shall
be permtted to carry any gun, or any other offensive
weapon, fromoff their master's |l and, without |icense from
their said master; and if any negro or ot her slave shall
presunme to do, he shall be carried before a justice of
peace, and be whi pped, and hi s gun or ot her of f ensi ve weapon

97 ST. GEORGE TUCKER, A DI SSERTATI ON ON SLAVERY 65 (1796).

% Code of Virginia, 1819, Chapter 111, 887, 8.
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shal|l be forfeited to himthat shall seize the sane and
carry such negro so offending before a justice of peace.?

Sl avery woul d be abolishedinthe District by statute in 1862,
three years beforeits abolitionnationally by ratificationof the
Thirteenth Amendnment in 1865. The debates on both the anti sl avery
statute and the constitutional anmendnent denonstrate the framers'
intent to abolish the sl ave codes, includingall of the deprivations of
true citizenship contained therein. One such deprivation was the

crimnalization of possession of firearns.

A. Congress Abolishes Slavery in the District

Abolition of slavery in the District in 1862 began wth
consi deration by Congress of Senate Bill No. 108, a bill for the
rel ease of persons held to service in the District.0 The bil
provi ded that "neither slavery nor i nvoluntary servitude, except for
crime, whereof the party shall have been duly convicted, shall
hereafter exist in the District . . . . "0

Senat or John P. Hal e of New Hanpshire asserted t hat Congress had

t he power to abolishslaveryinthe District, and nothinginthe Dred

99 THE GENERAL PUBLI C STATUTORY LAWAND PUBLI C LOCAL LAWOF THE
STATE OF MARYLAND, FROMTHE YEAR 1692- 1839 | NCLUSI VE at 31 (Bal ti nore:
John D. Toy, 1840).

100 CONG. GLOBE, 37th CONG., 2nd Sess., 1191 (Mar. 12, 1862).
101 ] d,
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Scott deci si on questioned t hat power. 192 Scott v. Sanford (1857) had

held that if African Anmericans were citizens, they woul d have the
rights to free speech, to "keep and carry arns wherever they went," and
to enjoy other rights which were illegal under the sl ave codes. 193
Hal e averred t hat "by our | aws, this systemof hunman sl avery exi st s,
and we are call ed upon today to abolishit, torepeal the | aws upon
which it rests . . . . "104

Referringto the 1801 statute creating the District, Senator Henry
W | son, a Massachusetts Republican, stated: "By this act the i nhuman
and bar bar ous, the i ndecent and vul gar col oni al sl ave codes of Maryl and
and Vi rgini a becane t he | aws of republican America for the gover nnent
of its chosen capital." Provisions included a prohibitionon Negro
t esti nony and croppi ng t he ear of a sl ave who strikes a white person. 1%

W | son continued that in 1820, Congress gave to the corporation
of Washi ngton power to "prohibit the nightly and ot her disorderly
nmeeti ngs of slaves, free negroes, and nul attoes,”™ puni shabl e by

whi ppingwith forty stripes. The corporation could "prescribethe

102 |d. at 1267 (Mar. 18, 1862).

103 60 U.S. 393, 417.

104 CONG. GLOBE, 37th Cong., 2d Sess., 1267 (Mar. 18, 1862).
105 |d. at 1350 (Mar. 25, 1862).

106 |d. at 1351.

107 | d.
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terns and condi ti ons upon whi ch free negroes and nul att oes may resi de

inthe city . . . ."1% The corporation, WIson argued, passed

or di nances "nor e oppressi ve, nore i nhuman, nore degradi ng than the

col oni al bl ack code of Maryl and, whi ch Congress reaffirmedin 1801."
For i nstance, an 1827 ordi nance puni shed any free person of col or who
went at large after 10:00 p.m w thout a pass froma "respectabl e
citizen".19 An 1836 ordi nance required a free person of color to
exhi bit evidence of histitle to freedomand to give bond for good
conduct . ' The sane prohi bited secret neeti ngs or assenbl i ngs, and
aut hori zed the police constable to enter hones and break up such
neeti ngs. 1! Senator W1 son noted the fate of these sl ave provi si ons
once the bill passed:
These col oni al statutes of Maryl and, reaffirmed by Congress in
1801, these ordi nances of Washi ngt on and Geor get own, sancti oned
i n advance by the authority of the Federal Governnent, stand this
day unrepeal ed. Such | ans and ordi nances shoul d not be perm tted
| onger toinsult the reason, pervert the noral sense, or offend
the taste of the people of Anerica. Any people m ndful of the
decencies of |ife would not | onger permt such enactnents to
I inger beforethe eye of civilized man. Slaveryisthe prolific
not her of those nonstrous enactnents. Bid sl avery di sappear from

the District of Colunmbia, andit will take alongwithit this
whol e brood of brutal, vulgar, and indecent statutes.11?

108 | d.
109 | d.
110 | d.
11 | d.
12 | ¢
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W | son concl uded about the bill: "If it shall becone the | aw of
theland, it wll blot out slavery forever fromthe nati onal capital,
transformt hree t housand personal chattels into freenen, obliterate
oppr essi ve, odi ous, and hateful | aws and ordi nances, whi ch press with

nmercil ess force upon persons, bond or free, of African descent .

" 113

| n perhaps the nost powerful speech in support of the bill,
Senat or Charl es Summer, a Massachusetts Republican, outlined how
Maryl and' s sl ave code came to be the law of the District:

Congr ess proceeded to assune that conplete jurisdictionwhichis
conferredinthe Constitution by enacting, onthe 27t h February
1801, "that the | aws of the State of Maryl and, as t hey now exi st
shal |l be and continueinforceinthat part of the said District
whi ch was ceded by that Stateto the United States, and by t hem
accepted for the permanent seat of Governnent." Thus at one
stroke al |l the existinglaws of Maryl and wer e adopt ed by Congr ess
ingross, and fromthat tinme forward becanme the | aws of the United
States at the national capital

Anmong t he statutes of Maryl and t hus sol emmly reenacted in
gr oss by Congress was the follow ng, originally passed as early
as 1715--in col oni al days:

“Al'l negroes and other slaves already inported or
hereafter to be inported into this province, and all
chil dren nowborn or hereafter to be born of such negroes
and sl aves shall be slaves during their natural l|ives."
Laws of Maryland, 1715, ch. 44, sec. 22.

But sl avery cannot exist w thout barbarous laws in its
support . 14

113 4. at 1353.
114 | 4. at 1448 (Mar. 31, 1862).
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The sane sl ave code chapt er quot ed by Senat or Sunmer puni shed by
whi ppi ng a "negro or ot her sl ave" who carried a gun or ot her weapon of f
the master's land without alicense fromthe master.!® Originally
adopted in 1715, that provision becane the lawof the District inthat
part ceded by Maryland in 1801. 116

Summer observed that slavery "nowcontinues only by virtue of this
sl ave code borrowed fromearly col onial days . . . ."'7 He argued t hat
Congr ess, bei ng bound by the Fi fth Anmendnent prohi bition on depriving

any "person" of "liberty" wthout due process, had acted

115 Supra note ____ and acconpanyi ng text (quoting 832 of chapter
44) .

116 As of 1860, the Maryl and Code had no restriction of any kind
on the peaceabl e keepi ng and bearing of arnms by whites. Carrying
conceal ed weapons was not regul ated; the only margi nally rel evant
prohi bitions were on duelling and "gunning, " i.e., hunting on anot her's
| and wi t hout perm ssi on. THE MARYLAND CODE 216, 220-21 (Baltinore
1860) .

The 1860 Code cont ai ned t he fol | ow ng sl ave code provi si on whi ch
derived fromthe 1715 statute:

No sl ave shal | carry any gun, or any ot her of f ensi ve
weapon, fromoff his master's | and, without alicense from
his said master, and any slave so offending shall be
whi pped, and t he gun or ot her weapon (unl ess stol en by such
sl ave) shall be forfeited to whoever will seize the sane,
and carry such sl ave before ajustice of the peace. |d. at
454,

I n 1864, sl avery woul d be abol i shed i n Maryl and, and t he fol | owi ng
year t he above and nost ot her sl ave code provi sions were repeal ed. 3
SUPPLEMENT TO THE CODE OF MARYLAND 52 (Baltinmore 1865).

117 CONG. GLOBE, 37th Cong., 2nd Sess., 1448 (Mar. 31, 1862).
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unconstitutionally insanctioningslaveryinthe District.?® "But
Congress can exercise no power except in conformty with the
Constitution. Its exclusivejurisdictioninall cases whatsoever is
controlled and limted by the Constitution, from which it is
derived. "1

The Seat of Governnent cl ause was seen as enpowering Congress to
abolish slaveryinthe District. Thelimts of congressi onal power
over the people of the District, Senator John Sherman, an Chio
Republican, noted, is that "they have their personal rights securedto
them by the bill of rights . . . ."120

Openi ng debate inthe House onthe bill to abolish slaveryinthe
District, Representative Benjamn F. Thomas, a Unionist from
Massachusetts, inplied by the foll ow ng renmarks that the end of sl avery
woul d result in the guarantee of Bill of Rights freedons for every
person:

Nor are we to forget that the Constitutionis a bill of
rights as well as a frane of governnent that anong the nost
precious portions of theinstrunment are the first ten anendnents;
that it i s doubtful whether the people of the United States coul d
have been induced to adopt the Constitution except upon the
assurance of the adopti on of t hese anmendnent s whi ch are our Magna
Carta, enbodying in the organic |law the securities of life,

i berty, and estate, which, tothe Angl o- Saxon m nd, are t he need
and the fruit of free governnment. Sone portions of our history

118 1d. at 1449.
119 1d. at 1448.

120 1d. at 1491 (April 2, 1862).

38



have | ed to t he concl usi on t hat t he exi stence of t hese anendnents
may, in the confusion of the tinmes have been overl ooked. 12!

Represent ati ve John Bi nghamof Chi o, a Republican and future
aut hor of the Fourteenth Arendnent, gave a nmaj or speech conparing the

Magna Carta of England and the Anerican Constitution as follows:

That provision, sir, only protected fromunjust sei zure,
i mpri sonnent, disseizin, outlawy, and bani shnent t hose fortunate
enough t o be known as FREEMEN; it secured no privil eges to vassal s
or slaves. Sir, our Constitution, the newMagna Charta, which the
gentl eman aptly says is the greatest provisionfor the rights of
manki nd and for the anelioration of their condition, rejectsin
itsbill of rightstherestrictiveword"freeman," and adopts in
its stead t he nore conprehensi ve words "no person”; thus giving
its protectionto all, whether born free or bond. The provision
of our constitutionis, "no person shall be deprivedof life, or
i berty, or property w thout due process of |aw "2

However, in part because it was "without Statelimtations,"”
Bi nghamar gued that "this sacred guarantee of life and |iberty and
property to all has been wantonly i gnored and di sregarded as to a | arge
cl ass of our natural-born citizens."?® Referring to the federal
Constitution, Bingham conti nued:

That Constitution. . . proclainedthat all meninrespect of the

rights of lifeandliberty and property were equal before the |l aw,

and t hat no person, no human bei ng, no nmenber of the famly of man

shall, by virtue of Federal | aw or under the sanction of the

Federal authority where ever the Federal Governnent has excl usi ve
and suprene aut hority, be deprived of hislife, or hisliberty,

121 1d. at 1614 (Apr. 10, 1862).
122 |d. at 1638 (Apr. 11, 1862).
123 |d
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or his property, but by the | awof the | and--not by the | aw of

Maryl and or Virginia, but by thelawof theland, thelawof the

Republic, the law of the whole people of the United States. %

At this point, Binghamwas surely opiningthat the Bill of R ghts
appliedtothe District, and that the Maryl and sl ave code was r epugnant
tothe Bill of Rights. Binghamexpl ai ned that "no Anerican citizen nor
human being shall, withinthelimts of this District, 'be deprived of
lifeor |iberty or property without due process of law.' . . . These
persons who are t he subj ect-matter of this |egislationwere natural -
born citizens of the Republic."'® Theinplicationis clear--Dred Scott
taught, and the abolitionists concurred, that true citizens have Bill
of Ri ghts freedons, includingtheright to keep and carry arns. For
Bi ngham the abolition of slavery meant maki ng sl aves into citizens.
I n fact, he "woul d have preferredif the bill had declared that 'all
American citizens held to service or |abor within the District of
Col unbi a by reason of African descent are hereby di scharged and f or ever
freed from such servitude."'"12¢

Referringto Article 2, 81 of the Constitution, which provides
that only "a natural borncitizen"” may be Presi dent, Bi nghamadded:

"who arenatural -borncitizens but those bornw thinthe Republic?

Those born wi thin the Republic, whether bl ack or white, are citizens by

124 | d

125 1d. at 1639.

126 |

o
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birth--natural -born citizens. "
| n I anguage whi ch presaged t he Fourt eent h Arendnent, Bi nghamnot ed
t he connecti on between the Fi fth Anendnent and article 4, section 2 as
foll ows:
The Constitution does not read, as | have heard it quoted upon
this floor, that the citizens of each State should beentitledto
the privileges andimmunities of citizens of the several States.
No, sir, thewordusedinthe Constitutioninthis clauseis not
of , but in, the several States. "All privileges andinmunities
of citizens of the United Statesin the several States," is what
isguarantied by the Constitution. . . . The great privil ege and
i mmuni ty of an Anerican citizento be respected everywhereinthis
| and, and especiallyinthis District, isthat they shall not be
deprived of life, liberty, or property w thout due process of
| aw. 128
Referringtothe slave codes as "i nhunman and unj ust statutes,"”
Bi nghamcal | ed for the anelioration of "the condition of nen who, in
flagrant violation of your Constitution, are deprived of theright to
enj oy the freedomof their own person. . . ."'® Passage of the bill
woul d gi ve sl aves "a sense of personal security” and woul d guar ant ee
"that noman . . . be deprived of hislife, of hisliberty, or of his
property w t hout due process of | aw; and that sl avery or i nvol untary

servitude shall never be tolerated here . . . . "130

Represent ati ve Sanuel C. Fessenden, a Mai ne Republ i can, agreed

127 | d.
128 1d. at 1639.
129 1d. at 1640
130 | d
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t hat the abolition of slavery woul d nean full citizenshiprights for
the freednmen: "these nmen and wonen and children will . . . be
transl ated fromthe conditionin whichthey had norights for which
t hi s nati on has had any respect into that conditioninwhichthey are
invested with therights of freenen, upon whi ch none can trespass with
i mpunity . . . "1
As passed by Congress and si gned by Presi dent Lincolnon April 16,
1862, the act abolishing slavery provided:
That all persons held to service or |labor within the
District of Colunbia by reason of African descent are hereby
di scharged and freed of and fromall claimto such service or
| abor; and fromand after the passage of this act neither slavery
nor i nvol untary servitude, except for crinme, whereof the party
shal |l be duly convicted, shall hereafter exist insaidD strict.?®?
The act al so repeal ed t he provi si ons of the Maryl and sl ave code
whi ch appliedinthe District, includingthe prohibitionontheright
of a slave to own or carry arms, by providing: "That all acts of
Congress and all |laws of the State of Maryland in force in said
District, and all ordinances of the cities of Wshington and
CGeor getown, inconsistent with the provisions of this act, are hereby

repeal ed. " 133

B. The Adoption of the Thirteenth Anmendnent

131 1d. at 1642.
13212 Stat. 376.
133 1d. at 378.
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By 1864, Congress was al nost ready to propose a consti tutional
amendnment abol i shi ng sl avery t hroughout the United States. The result
woul d be t he Thi rteent h Amendnment, whi ch was ratifiedin 1865 and whi ch
provi des:

Section 1. Neither slavery nor involuntary servitude,
except as a puni shnment for cri ne whereof the party shall have been
duly convicted, shall exist withinthe United States, or any pl ace

subject to their jurisdiction.

Section 2. Congress shall have power to enforce this
article by appropriate |egislation.

As with the act to abolishslaveryinthe District, the franers
of the Thirteenth Arendnent expressed a clear intent to abrogate the
sl ave codes as incidents of slavery. The slave codes, of course,
uni formy prohibited the possession of firearns by sl aves.

Heavily filled with wartime rhetoric, the debates on the
Thirteenth Amendnent do not include the nore extensive | egal and
political comments as didthe 1862 debate on the abolition of slavery
inthe District. Still, theintent was clear that the sl ave codes
woul d be abrogated and that blacks would have the rights of citizens.

The anti -sl avery anendnment was proposed as Senate bill No. 16.
Senat or Henry B. Ant hony, a Republican fromRhode | sl and, noted: "This
proposi tion cones nost appropriately froma senator [ Summer] fromt hat
St at e [ Massachusetts] whi ch decl ared that sl avery was i nconsi stent with

t he Decl aration of |ndependence and the Bill of Rights . . . ."13%

134 CONG. GLOBE, 38th Cong., 1st Sess., 522 (Feb. 8, 1864).
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Senat or Henry W1 son, a Massachusetts Republican, nmade cl ear the

intent to repeal the badges of slavery as foll ows:

No man . . . can read the slave codes of the southern States
w t hout admtting that they are utterly repugnant to the geni us
of our freeinstitutions andirreconcil ably opposedtothetheory
of our Governnent. And yet every one knows t hat these tyrannical,
hosti |l e, and bar barous codes wer e absol utely necessary for the
preservation of the sl ave system. . . . [K]een appreciation of
every man'sright to"life, liberty, and the pursuit of happi ness”

bi ds defi ance to sl ave codes, and effectively asserts and
mai ntai ns the ri ght of every man to own hinself. The system
bei ng a pure despotism was forcedtoresort to despotic | aws for
support, defense, and perpetuation. 3

W | son argued that the privil eges-and-i nmmunities cl ause protected
every citizen fromstate deprivation of Bill of Rights freedons.
Quoting that clause and the First Anendnment, W/ son conti nued:

The great rights here enuner at ed wer e regar ded by t he peopl e
as too sacred and too essential to the preservation of their
libertiestobetrustedw th nofirmer defense than the rul e that
"Congr ess can exerci se no power, whichis not delegatedtoit.”
Around thi s negative protectionwas erected the positive barrier
of absol ute prohibition. Freedomof religious opinion, freedom
of speech and press, and the ri ght of assenbl age for t he purpose
of petitionbelongtoevery Anrericancitizen, highor low, rich
or poor, wherever he may be within the jurisdictionof the United
States. Wththeserights no State may i nterfere wi thout breach

of the bond which holds the Uniontogether. . . . The Constitution
may decl are the right, but slavery ever will, as it ever has,
tranpl e upon t he Constitution and prevent t he enj oynent of the
ri ght. 136

These rights were abrogated inthe slave states. "An ari stocracy

enjoyed unlimted power, whil e the peopl e were pressedtothe earth and

135 1 d. at 1200 (Mar. 19, 1864).
136 | d. at 1202.
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deni ed the i nestimabl e privileges which by right they shoul d have
enjoyedinall the full ness designed by the Constitution."* The slave
states infringed onother Bill of Rights freedons as well. "I m ght
enuner at e many ot her constitutional rights of the citizen which slavery
has di sregarded and practically destroyed . . . slavery disregards the
supremacy of the Constitution and deniestothe citizens of each State
the privileges and inmunities of citizens inthe several States."?38
Senat or W1 son suggested that "t he people of the free States should
i nsist onanple protectiontotheir rights, privileges, and immunities,
whi ch are none ot her than t hose whi ch the Constitution was designedto
secure to all citizens alike . . . ."13

I n anot her speech, Senator W1 son again al |l uded to Dred Scott:
"The Attorney General pronounces the bl ack man, who was sai d t o have no
rights that white nen were bound to respect, acitizen of the United
States. " "|f this amendnent shall be incorporated by the will of the
nationintothe Constitutionof theUnited States, it will obliterate

the last |lingering vestiges of the sl ave system its chatteli zing,

degradi ng, and bl oody codes . . . ."1!
137 1 d.
138 | d,
139 1d. at 1203.
140 1d. at 1323 (Mar. 28, 1864).

141

at 1324.
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Repeatedly referringtotheviolationof Bill of R ghts guarantees
and to Dred Scott's statenent that "the negro had no 'rights whichthe
whi t e man was bound to respect, ' "142 Senator Cl ark averred that "t he
arm ng of the sl aves will nmake the future ensl aving of these nen and
t hei r ki ndred wel | ni gh i npossible; but slavery will still exist . . .
intheroot and principle. This amendnment will di g out the root and
repudi ate the principle."* The Senat e woul d over whel mi ngly pass t he
Thirteenth Amendment . 144

I n the House, Representative Ebon C. Ingersoll, an IlIlinois
Republican, interpretedthe anti-slavery anmendnent to enforce Bill of
Ri ght s guarantees for every person:

Sir, I aminfavor inthe full est sense of personal |iberty.
| amin favor of the freedomof speech. The freedomof speech
that | amin favor of is the freedomwhich guaranties to the
citizenof Illinois, incommonw ththecitizen of Massachusetts,
the right to proclaimthe eternal principles of Iiberty, truth,
and justice in Mbile, Savannah, or Charleston with the same
freedom and security as though he were standi ng at t he f oot of
Bunker Hi Il nonunent; and if this proposed anendnent to the
Constitutionis adopted andratified, the day is not far distant
when this glorious privilegew |l be accordedto every citizen of
t he Republic. | amin favor of the adoption of this anendnent
because it will secure tothe oppressed sl ave his natural and God-
given rights. | believe that the black man has certain
i nal i enabl e ri ghts, which are as sacred i nthe sight of Heaven as
t hose of any other race. | believe he has aright tolive, and

142 1d. at 1368-69 (Mar. 31, 1864).

143 1d. at 1370.

144 |

o

at 1490 (Apr. 8, 1864).

46



l[ive in a state of freedom 45

The proposed constitutional anendnent was defeated in the House
t hat session. % Supporters would be nore successful in the next
session wth the sane argunents. Representative Janes M Ashl ey, an
Chi o Republ i can, derided the Dred Scott di ctumthat "bl ack men had no
ri ghts whi ch white men were bound to respect. "% Representative John
A. Kasson, an | owa Republican, conplained of the violation in the
Sout hern states of the privil eges-and-i munities clause andthe Bill of
Ri ght s. 148

Arguing for speedy adoption of the Thirteenth Amendnent,
Representative Wl liamD. Kel | ey (Republ i can of Pennsyl vani a) expressed
shock at the words of an anti secessi oni st planter i n M ssi ssi ppi who
expected the Uniontorestore slavery. Kelleycitedaletter froma
U S. brigadier general, who wote: "' Wat,' said |, 'these nen who have
had arnms i ntheir hands?' ' Yes,' he said, 'we shoul d t ake t he arns away
fromthem of course.'"4®

The proposed constitutional amendnent finally passed t he House. 1%

145 |d. at 2990 (June 15, 1864).

146 1d. at 2995.

47 |d., 38th Cong., 2d Sess., 138 (Jan. 6, 1865).
148 1d. at 193 (Jan. 10, 1865).
149 1d. at 289 (Jan. 16, 1865).
%0 1d. at 531 (Jan. 31, 1865).
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It would be ratified by the states as of Decenber 6, 1865.

V. THE INTENT OF THE CIVIL RI GHTS ACT OF 1866
AND THE CI TI ZENSHI P CLAUSE OF THE FOURTEENTH
AVENDVMVENT TO PROTECT THE RI GHT TO KEEP AND BEAR ARMS

The Civil Ri ghts Act of 1866, currently 42 U. S. C. 81981(a), as
amended, providesinpart: "All personswithinthe jurisdictionof the
United States shall have the saneright inevery State and Territory .

. tothe full and equal benefit of all | aws and proceedi ngs for the
security of person and property as i s enjoyed by whitecitizens . . .
Mor eover, 81 of the Fourteent h Amendnent, whi ch Congress passed in
1866 and the states ratifiedin 1868, providesinpart: "Al'l persons
born or naturalized in the United States and subject to the
jurisdictionthereof, are citizens of the United States and of the
state whereinthey reside." The statutory protection of "the security
of person and property"” and constitutional recognitionof citizenship
wer e bot h i nt ended by Congress to protect the individual right to keep
and bear arns agai nst any governnental infringenment, including bythe
Di strict of Col unbi a.

After the Gvil War, the Southern states reenacted t he sl ave codes
in the formof the black codes, which prohibited freedmen from
possession of firearns. By adopting the Civil Ri ghts Act and t he
Fourteent h Amendnent, Congress intended to prevent this and ot her

infringements on the rights of the citizen.
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Congress' awareness of the attenpts to reensl ave t he freednmen was
sparked by the presidentially-transmtted report of Maj or General Carl
Schurz. The wi dely publicized report, on which Congress pl aced great
credence, 1 reviewed i n detai | abuses comm tted agai nst freednen. In
additionto other nethods torestore sl avery, planters advocat ed t hat
"t he possessi on of arns or ot her danger ous weapons wi t hout aut hority
shoul d be puni shed by fine or i npri sonnent and the arns forfeited. "2
The report brought to the attenti on of Congress an ordi nance enacted in
Opel ousas and i n ot her Loui sianatowns: "No freedman who i s not inthe
mlitary service shall beallowedtocarry firearns, or any ki nd of
weapon, without the special perm ssion of his enployer, inwiting, and
approved by t he mayor or president of the board of police."1 "This
ordi nance, if enforced, woul d be sl avery i n substance, " and vi ol at ed
t he Emanci pation Proclamation, held the Freednen's Bureau. 1%

On January 5, 1866, Senat or Lyman Trunbul |l introduced S. 60, a
bill to enlarge the powers of the Freednen's Bureau, and S. 61, the

civil rights bill.? S. 60 provided for jurisdiction of the

151 J. BURGESS, RECONSTRUCTI ON AND THE CONSTI TUTI ON, 1866- 1876, 64
(1902).

152 Sen. Exec. Doc. No. 2, 39th Cong., 1st Sess., pt. 1, at 85
(Dec. 13, 1865).

183 1d. at 93-95.
%4 1d. at 96.
155 CONG. GLOBE, 39th Cong., 1st Sess., 129 (Jan. 5, 1866).
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Freednen' s Bureau i n areas where the war had i nterrupted t he ordi nary
course of judicial proceedings and:

wher ei n, in consequence of any State or |ocal | aw, ordinance,
police, or other regulation, custom or prejudice, any of the
civil rights or i munities bel ongi ng to white persons (including
the ri ght to nake and enforce contracts, to sue, be parties, and
gi ve evi dence, toinherit, purchase, |ease, sell, hold, and convey
real and personal property, andto have full and equal benefit of
all | aws and proceedings for the security of person and est at e)
are refused or deni ed t o negroes, nul attoes, freednen, refugees,
or any ot her persons, on account of race, col or, or any previ ous
condition of slavery or involuntary servitude. . . .1

S. 61 contained virtually identical |anguage as the above,

including the right "to full and equal benefit of all |aws and
proceedi ngs for the security of person and property. . . ."%¥7
I n debate on a bill to all owblack suffrage inthe District of

Col unmbi a, Representative Chandl er of New York quoted froma speech by

Hon. M chael Hahn of Louisiana to the National Equal Suffrage
Associ ati on, where Hahn had st at ed:

It is necessary, in beginning our work, to see that sl avery
t hroughout the land is effectually abolished, and that the
freednen are protectedintheir freedom andin all the advant ages
and privil eges i nseparabl e fromthe condition of freedom

"The ri ght of the peopleto keep and bear arns” nmust be so
under st ood as not to exclude the colored man fromthe term
"peopl e. " 158

156 |d. at 209 (Jan. 12, 1866) (enphasi s added).
1571d. at 211.

158 |

o

at 217.
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Thus,

dual

proponents sawsuffrage and t he ri ght to keep and bear arns as
protections in a free society.

Senat or Charl es Sutmmer of Massachusetts expressed demands by

freednmen for protection of their rights as follows:

bill,

| al so offer a menorial fromthe colored citizens of the
State of South Carolinainconvention assenbl ed, representing, as
t he Senate wi | I renenber, four hundred and two t housand ci ti zens
of that State, being a very |l arge majority of the popul ati on.

They . . . pray that Congress will see that the strong armof | aw
and order i s placed over the entire people of that Statethat life
and property may be secure. . . . . They ask al so that they should

have the constituti onal protectionin keepingarns, in holding
public assenblies, andinconpleteliberty of speech and of the
press. 19

Senat or Lyman Trunbul | opened debate on S. 61, thecivil rights
by arguing that it enforced the Thirteenth Anendnent. He st ated:

Of what avail will it nowbe that the Constitution of the United
St at es has decl ared that sl avery shall not exist, if inthelate
sl avehol ding States | aws are t o be enact ed and enf or ced depri vi ng
persons of African descent of privileges which are essential to
freemen?

It istheintention of this bill to secure those rights.
The laws in the slavehol ding States have nmade a di stinction
agai nst persons of African descent on account of their col or,
whet her free or sl ave. | have before me the statutes of
M ssi ssi ppi. They provide that if any col ored person, any free
negro or nulatto, shall coneintothat State for the purpose of
residing there, he shall be sold into slavery for life.
QG her provisions of the statute prohibit any negro or nulatto from
having fire-arms; simlar provisions are to be found runni ng
through all the statutes of the |ate slavehol ding States.

When t he constitutional anmendnent was adopt ed and sl avery
abol i shed, all these statutes becane null and voi d, because t hey
were al | passedin aidof slavery, for the purpose of nmai ntaining

159 1d. at 337 (Jan. 22, 1866) (enphasis added).

51



and supporting it. . . . The purpose of the bill under

considerationistodestroy all these discrimnations, andto

carry into effect the constitutional amendment. 160

Trunmbul | went onto quote 87 of the bill, whichreferredto "full
and equal benefit of all | aws and proceedi ngs for the security of
person and property." As is clear, Trunmbull nade two perti nent
assunmptions: first, that both positive rightsand equal protection
were to be guaranteed, not just equality; and second, that a
prohi bition on having firearns was a badge of sl avery.

In the House, Nathaniel P. Banks, a former governor of
Massachusetts and Uni on general , stated of the Freednen' s Bureau bill,
S. 60: "I shall nove. . . toanmendthe seventh section of this bill
by i nserting after the word 'including thewords 'the constitutional
right to bear arns;' so that it wll read, 'including the
constitutional right to bear arns, the right to make and enforce
contracts, to sue, &c.' "' The section woul d t hus have recogni zed
"the civil rights belonging to white persons, including the
constitutional right to bear arns "

Senat or Henry W1 son of Massachusetts argued t he necessity of the

civil rightsbill, notingthat mlitary decrees were still necessary to

overturn the bl ack codes. "General Sickles has just issued an order in

160 |d. at 474 (Jan. 29, 1866) (enphasis added).
161 | d,
162 |d. at 585 (Feb. 1, 1866).
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Sout h Carolina of twenty-three sections, nore full, perfect, and
conmpl ete intheir provisions than have ever been i ssued by an of fici al
inthe country, for the security of the rights of the freednen. "163
That order, which was quotedinfull inlater fl oor debates, recogni zed
"t he constitutional rights of all | oyal and wel | di sposed i nhabitants
to bear arns,"” and the same ri ght for ex- Conf ederates who had t aken t he
ammesty oath. 164

In House debate on S. 60 (the Freednen's Bureau bill),
Representative Josiah B. Ginnell of I owa conplained: "Awhite manin
Kent ucky may keep a gun; if a bl ack man buys a gun he forfeits it and
pays a fine of fivedollars, if presunmingto keepinhis possessiona
nmusket whi ch he has carried t hrough t he war. "% | n Kent ucky, accordi ng
t o t he Report of the Comm ssi oner of the Freednen's Bureau, "the civil
| aw prohi bits the col ored man frombearing arns,” and "their arns are
taken fromthemby the civil authorities. . . . Thus, theright of the
people to keep and bear arns as provided in the Constitution is
infringed . . . ."16¢

Represent ati ve Sanuel McKee of Kentucky noted that 27, 000 bl ack

sol diers from Kent ucky

163 |d. at 603,

164 |d. at 908-09 (Feb. 17, 1866).

65 | d. at 651 (Feb. 5, 1866).

166 Exec. Doc. No. 70, 39th Cong., 1st Sess., 233, 236 (1866).
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have been returned to their hones by the order of the Secretary
of War, approved by the President, andthey are allowed toretain
their arnms. | suppose those nen, who are nowfreednen, woul d |i ke
to have this lawto protect them . . . As freednen they nust
have the civil rights of freenen.

Congressman Eliot, by instruction of the Select Commttee onthe
Freednens' Bureau, offered a substitute for S. 60, including the
foll ow ng:

The next anendnment is in the seventh section, in the
eleventhline, after the word "estate,"” by insertingthe words
"including the constitutional right tobear arns,” sothat it will
read, "to have full and equal benefit of all | aws and proceedi ngs
for the security of person and estate, including the
constitutional right to bear arns."168
After the above passed t he House, the Senate Committee on t he

Judi ci ary recomrended that the Senate concur. ! Explaining the
amendnments, Senator Trunbull noted:

There is al so a slight anendnent in the seventh secti on,
thirteenthline. That is the section which decl ares that negroes

and nul att oes shal |l have the sane civil rights as white persons,
and have t he sane security of person and estate. The House have

i nserted these words, "including the constitutional right of

bearing arns." | think that does not alter the neaning. 1
Thus t he aut hor of the Freednen's Bureau bill and of the civil rights
bill believed that the conmon | anguage of both bills protected the

constitutional right of bearing arnmns.

167 CONG. GLOBE, 39th Cong., 1st Sess., 654 (Feb. 5, 1866).
168 | (.

169 | d. at 742 (Feb. 8, 1866)

70 1d at 743.
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As passed, the Freednen's Bureau bill providedin 87 that, in
areas where ordinary judicial proceedings were interrupted by the
rebellion, the President shall extendmlitary protectionto persons
whose rights are violated. The contours of rights violations were
described by the bill in part as foll ows:

wherein, in consequence of any State or | ocal | aw, ordi nance,
pol i ce or other regul ati on, custom or prejudice, any of thecivil
rights or i Mmunities bel ongingto white persons, includingthe
right to make and enforce contracts, to sue, be parties, and gi ve
evi dence, toinherit, purchase, | ease, sell, hold and convey real
and personal property, and to havefull and equal benefit of all
| aws and proceedings for the security of person and estate,
including the constitutional right of bearing arns, are refused
or deni ed t o negroes, nul attoes, freednmen, refugees, or any ot her
persons, on account of race, col or, or any previous condition of
sl avery or involuntary servitude. . . .17

The Presi dent vetoed the bill, but Congress woul d soon override the
veto in an inproved version of the above.

Meanwhi | e, the Fourteenth Anendnent was working its way t hrough
Congress. Senator Sanuel Poneroy of Kansas, a supporter of the

proposed anmendnent, st ated:

And what are the saf eguards of |iberty under our form of
Governnment ? There are at | east, under our Constitution, three
whi ch are indi spensabl e- -

1. Every man shoul d have a honestead, that is, theright to

acqui re and hol d one, and the right to be safe and protected in
that citadel of his |ove.

2. He shoul d have theright to bear arnms for t he def ense of
hi msel f and fam |y and hi s homestead. And if the cabin door of
t he freedman i s broken open and t he i ntruder enters for purposes

71 1d. at 1292 (enphasi s added).
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as vil e as were known to sl avery, then shoul d a wel | -1 oaded nusket
be in the hand of the occupant to send the polluted wetch to
anot her world, where his wetchedness will forever remain
conpl ete; and

3. He should have the ballot . . . .17
Pomer oy di d not know whet her t he proposed Fourt eent h Amendnent
woul d pass, but relied on the enforcenent clause of the Thirteenth
Amendnent :

Sir, what is "appropriate |legislation" on the subject,
nanely, securingthe freedomof all nen? It can be nothingl ess
than throwi ng about all nen the essential safeguards of the
Constitution. The "right to bear arns" i s not pl ai ner taught or
nmore efficient thantheright tocarry ballots. Andif appropriate
legislationwi || securetheonesocanit alsotheother. Andif
bot h are necessary, and provided for inthe Constitution as now
anended, why then | et us close the question by congressi onal
| egi sl ation. 1

By request of each House, Presi dent Johnson communi catedto t he
Congress all reports made since Decenber 1, 1865 by the assi stant
comm ssi oners of the Freednen' s Bureau. '™ Filled w th descriptions of
i nfringenments of theright to keep and bear arns, the reports incl uded
a circular pronul gated by Assistant Commi ssioner for the State of
Georgia, Davis Tillson, on Decenber 22, 1865, stating:

Article 2 of the anmendnents to the Constitution of the
United States gives the peopletheright to bear arns, and states

172 |d. at 1182 (Mar. 5, 1866).
173 | d.

174 Ex. Doc. No. 27, Senate, 39th Cong., 1st Sess., at 1 (1866);
Ex. Doc. No. 70, House of Representatives, 39th Cong., 1st Sess., at 1
(1866) .
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that thisright " shall not beinfringed." Any person, white or
bl ack, may be disarnmed if convi cted of nmaki ng an i nproper and
danger ous use of weapons; but nomlitary or civil officer has the
right or authority to di sarmanycl ass of peopl e, thereby pl aci ng
themat the mercy of others. AlIl nmen, without distinction of
color, have the right to keep arns to defend their hones,
fam lies, or thenmselves.?’®

Representative Henry J. Raynond of New Yor k proposed an anendnent
tothecivil rights bill declaringthat all personborninthe United
States are "citizens of the United States, andentitledtoall rights
and privileges as such."'® Raynond expl ai ned:

Sir, theright of citizenship involves everything el se.

Make the col ored man a citi zen of the United States and he has
every right which youor | have as citizens of the United States

under the l aws and constitution of the United States. . . . He has
defined status; he has a country and a honme; a right to defend
hi msel f and his wife and children; aright to bear arns . . . . 177

Thus, the right of citizenship, in and of itself, would protect a
person fromdeprivationin his or her right of self defense and of
keepi ng and bearing arns.

Represent ati ve John Bi nghamexpl ai ned t hat "t he sevent h and ei ght h
sections of the Freednen's Bureau bill enunerate the sane ri ghts and
all therights and privileges that are enuneratedinthe first section

of this [the Civil Rights] bill. . . ."¥ Binghamthen quoted the

175 Ex. Doc. No. 70, id., at 65 (enphasis in original).
176 CONG. GLOBE at 1266 (Mar. 8, 1866).

177 | d.

178 1d. at 1292 (Mar. 9, 1866).
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sevent h section of the Freednen's Bureau bill, which provided that al
per sons, includi ng negroes, shall "have full and equal benefit of all

| aws and proceedi ngs for the security of person and estate, including

t he constitutional right of bearingarnms . . . ."% Bingham"woul d arm
Congress with the power to . . . punish all violations by State
O ficers of the bill of rights . . . ."10 |n drafting the first

section of the Fourteenth Arendrent, Bi nghamt hus sought to protect the
sanme rights, privileges, and inmmunities.

Echoi ng t he above concerns, Representative Leonard Myers of
Pennsyl vaniareferredto "Al abama, . . whose aristocratic and anti -
republican |laws, alnost reenacting slavery, anong other harsh
inflictions inpose an inprisonnent of three nonths and a fine of
$100. 00 upon any one owning fire-arms . . . ."18 To overturn such

condi tions, Myers recomended the follow ng inperatives:

1. That nolawof any State lately ininsurrection shal
i npose by indirection a servitude which the Constitution now
f or bi ds.

2. That each State shall provide for equality before the
| aw, equal protectiontolife, |liberty, and property, equal right
to sue and be sued, to inherit, make contracts, and give
testi nony. 182

179

o

180

181

at 1621 (Mar. 24, 1866).

182

at 1622.
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Li kewi se, Representative Roswell Hart of New York stated: "The
Constitution clearly describes that to be a republican form of
governnent for whichit was expressly franmed. Agovernnent . . . where
“theright of the peopleto keep and bear arns shall not be infringed

L ries In further debate on the civil rights bill,
Represent ati ve Si dney Cl ar ke of Kansas angrily referredto an 1866
Al abama | awproviding "that it shall not belawful for any freedman,
mul atto, or free person of color inthis State, to own firearns, or
carry about his person a pistol or other deadly weapon."® Cl arke
attacked M ssi ssi ppi, whose mlitia seized arns of bl ack sol diers, and
conti nued:

Sir, I findinthe Constitution of the United States an

article whichdeclares that "theright of the people to keep

and bear arns shall not be infringed." For nyself, | shall

i nsist that the reconstructed rebel s of M ssi ssi ppi respect

the Constitution in their local laws . . . .18

The Presi dent vetoed the civil rights bill, but Congress overrode
the veto. As enacted, 81 of the Civil R ghts Act of 1866 provided:

"[Clitizens, of every race and color, wi thout regard to any

previ ous condition of slavery or involuntary servitude, :

shal | have the sane right, inevery State and Territory inthe

United States, to nake and enforce contracts, to sue, be parti es,

and gi ve evi dence, toinherit, purchase, | ease, sell, hold, and

convey real and personal property, and tofull and equal benefit
of all laws and proceedings for the security of person and

183 1d. at 1629.
184 1 d. at 1838 (Apr. 7, 1866).
185 |d
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property, as is enjoyed by white citizens. . . .18
Meanwhi | e i n the Senate, Jacob M Howard i ntroduced t he Fourt eenth
Anendrent on behal f of the Joi nt Comm ttee on Reconstruction prom sing
to present "the views and notives whichinfluenced that Commttee . .
."18  Howar d exani ned 81 of the proposed constitutional amendnent,
referring to "the personal rights guarant eed and secured by the first
ei ght anendnent s of the Constitution; such as freedomof speech and of

the press; . . . the right to keep and bear arnms. . . ."%¥ Because

state legislationinfringedthese rights, adoption of the Fourteenth
Amendnent was i nperative. "The great object of the first section of
t hi s amendnent is, therefore, torestrainthe power of the States and
conpel them at all times to respect these great fundanental
guar ant ees. " 18°

The sanme day, the House debated the new y-introduced second
Freedmen' s Bureau bill, % 88 of which protected "the constitutional
right to bear arnms."% |In a section-by-section explanation,

Representati ve Eli ot explained: "The eighth section sinply enbodi es

186 14 Stat. 27 (enphasis added).
187 CONG. GLOBE, 39th Cong., 1st Sess., at 2765 (May 23, 1866).
188 | d. Enphasi s added.

189 1d. at 2766.

190

o

at 2773 (May 23, 1866).

191

o

at 3412 (June 26, 1866).
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t he provisions of thecivil rights bill, and gi ves to the President
aut hority, through the Secretary of War, toextend mlitary protection
tosecurethoserightsuntil thecivil courts arein operation."® The
constitutional basis of the bill, Eliot noted, was the Thirteenth
Amendnent . 193

El i ot argued the need for the bill based on Freednen's Bureau
reports of abuses, such as that of General Fi sk, who wote of freednen
returning to their honmes after discharge fromthe Union arny:

Their arnms are taken fromthemby the civil authorities and
confiscated for the benefit of the Comopnweal th. The Union
soldier isfinedfor bearing arns. Thus the right of the people
to keep and bear arnms as provided in the Constitution is
infringed, and the Governnent for whose protection and
preservation t hese sol di ers have fought i s denounced as neddl esone
and despotic when throughits agents it undertakes to protect its
citizens in a constitutional right.

After 81 of the proposed Fourteenth Anendnent was anended to
i ncl ude the citizenshi p cl ause, °® Senat or John B. Hender son of M ssouri

expounded the concept of citizenship by reference to Dred Scott.

Senat or Hender son quoted fromthe opinion of the Suprene Court as
fol |l ows:

| f persons of the Africanrace are citizens of a State and
of the United States, they would be entitled to all of these

192 |d. at 2773 (May 23, 1866).

13 | g,
194 | d. at 2774.
195 1 d. at 2890 (May 30, 1866).
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privileges andimunitiesinevery State, and t he St at e coul d not
restrict them for they woul d hold these privileges andimunities
under t he paramount authority of the Federal Governnment, andits
courts would be bound to maintain and enforce them the
constitution and the | aws of the State notw thstandi ng. 1%
| n Dred Scott, accordi ng to Hender son, Chief Justi ce Taney had
conceded to nenbers of the State conmunities "all the personal rights,
privileges, and imunities guarantied to citizens of this 'new
Governnent.' Infact, the opiniondistinctly asserts that the words
"peopl e of the United States' and 'citizens' are 'synonynous terns.' "
However, Taney had di sregarded t he pl ain neani ng of the term"the
peopl e" and had excl uded bl acks. 198
Taney's opinion also declares explicitly that citizens are
entitledto Bill of Ri ghts guarantees, includingthose of the Second
Amendnent . The fol | owi ng passage fromthe opi nion particul ari zes t he
ri ghts discussed in the passages to whi ch Henderson referred, and
illustrates the objectives sought by the Republicans in Congress:
For if they [ bl acks] were so received [as citizens], and
entitledtothe privileges andimunities of citizens, it would
exenpt themfromthe operation of the special | aws and fromt he
pol i ce regul ati ons whi ch they consi dered to be necessary for their
own safety. It woul d gi ve to persons of the negro race, who were
recogni zed as citi zens i n any one State of the Union, theright
to enter every ot her State whenever they pl eased, singly or in

conpani es, W thout pass or passport, and wi t hout obstruction, to
sojournthere as | ong as t hey pl eased, to go where t hey pl eased

1% | d. at 3032 (June 8, 1866).
197 1.
198 |d
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at every hour of the day or night wi thout nol estation, unl ess t hey
comm tted sone viol ati on of | awfor which a white man woul d be
puni shed; and it woul d gi ve themthe full |iberty of speechin
public and in private upon all subjects upon which its own
citizens m ght speak; to hold public nmeetings upon political
affairs, and to keep and carry arms wherever they went. %

Hender son not ed t hat one obj ecti ve of the second Freednen' s Bur eau
bill andthe Civil Ri ghts Act was to recognizetheright "toenjoyin
t he respective States those fundanental rights of person and property
whi ch cannot be deni ed wi t hout di sgraci ng t he Governnent itself."20
Hender son characteri zed themas "civil rights" and as "t he nmuni nent s of
freedom " 201

Senat or Richard Yates of Il1inois then argued that the abolition
of slavery by the Thirteenth Arendnent itself overrul edDed Scott and
conferred citizenship onthe Negro, who was thereby "entitledto be
protectedinall hisrights and privileges as one of the citizens of
the United States."?202

Representative Godlove S. Oth of Indiana characterized 81 of the
Fourteenth Amendnent as follows: "Secures to all persons born or

naturalizedinthe United States the rights of Arerican citizenship."?2%

199 Scott v. Sanford, 60 U. S. 393, 416-17 (1857) (enphasi s added).
200 CONG. GLOBE, 39th Cong., 1st Sess., 3034-35 (June 8, 1866).
200 1d. at 3035.
202 1d. at 3037.
203 |d. at 3201 (June 15, 1866).
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Representative George W Julian of Indiana noted as foll ows:
The civil rightsbill . . . is pronounced void by thejurists and
courts of the South. Florida mkes it a m sdemeanor for col ored
men to carry weapons wi thout alicense to do so froma probate
j udge, and the puni shnent of the offense i s whipping and t he
pillory. South Carolina has the sane enactnments; and a bl ack man
convi cted of an offense who fails inmediately topay hisfineis
whi pped. . . . Qunning |l egislative devices are beinginventedin
nost of the States to restore slavery in fact.?2%

Thi s agai n shows t he common obj ective of the G vil R ghts Act and t he

Freednen' s Bureau bill to protect theright to keep and bear arns, and

t he need for the Fourteenth Amendnent to provide a constitutional

foundati on and mandate for protecting this right and others.

In the Senate, 88 of the second Freednen's Bureau bill, which
recited "the constitutional right to bear arns," was renunbered as

814. 205 Senat or Thomas Hendri cks of I ndi ana noved to stri ke out the

entire section on the foll ow ng basis:

| amnot abl e to see the necessity of this section. If thecivil

rights bill has any force at all, | cannot see t he necessity of
repeating | egi sl ation at peri ods of two nonths to t he sane point.
The civil rights bill isclainedto be alaw havingthe force of
law, and it regulates the very matter, so far as | can now
recollect, that the fourteenth sectioninthis bill isintended
toregulate. . . . Thesane matters arefoundinthecivil rights
bill substantially that are found in this section. 20

Overriding the President's second veto, over two-thirds of

204 | d. at 3210 (June 17, 1866).
205 | d. at 3412 (June 26, 1866).
206 |d
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Congr ess passed t he Freednen' s Bureau Act. 2’ 8§14 of the Act provi ded
in part:

That in every State or district where the ordi nary cour se of

j udi ci al proceedi ngs has beeninterrupted by the rebellion,
the right to make and enforce contracts, to sue, be parties,
and gi ve evi dence, toinherit, purchase, |ease, sell, hold, and
convey real and personal property, and to havefull and equal

benefit of all | aws and proceedi ngs concerni ng personal |iberty,
personal security, and the acquisition, enjoynent, and di sposition
of estate, real and personal, includingthe constitutional right
t o bear arns, shall be securedto and enjoyed by all thecitizens
of such State or district without respect to race or col or or
previous condition of slavery. . . . The President shall, through
t he comm ssi oner and the of fi cers of the bureau, and under such
rul es and regul ati ons as the President, through the Secretary of
War, shall prescribe, extend mlitary protection and have mlitary
jurisdictionover all cases and questions concerningthe free
enj oynent of such inmmunities and rights, and no penalty or
puni shrrent for any viol ation of | awshall be i nposed or permtted
because of race or col or, or previous condition of slavery, other
or greater than the penalty or puni shnment to whi ch white persons
may be |iable by law for the |ike offence. 208

In sum the Freednen's Bureau Act declared that "the
constitutional right to bear arns” is included anong the "l aws and
pr oceedi ngs concerni ng personal |iberty, personal security,"” and
property, and that "the free enjoynment of suchinmunities andrights”
istobeprotected. The Cvil Rights Act of 1866 al so protected the
right "tothe full and equal benefit of all | aws and proceedi ngs for
the security of person and property,” andits franmers expl ai ned t hat

clauseto beidentical innmeaningwththat of the Freednen's Bureau

207 14 Stat. 173 (1866).
208 | d. at 176-77.
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Act. Totop that off, the Fourteenth Amendnment woul d recogni ze al |

persons borninthe United States as citizens, who woul d t her eby gai n

every right of citizenship, including, inthe words of Dred Scott, the
right "to keep and carry arnms wherever they went."

V. THE ORGANIC ACT AND THE CIVIL RIGHTS ACT OF 1871

Current D.C. Code 81-102(a) provides: "The District is created a
gover nnent by t he nanme of the 'District of Colunbia,' by whichnaneit
is constituted a body corporate for nmunici pal purposes, and may . . .
exerci se all other powers of a munici pal corporation not inconsi stent
with the Constitution and | aws of the United States . . . ." This
| anguage originated in the O ganic Act of February 21, 1871.2%° Thus,
Congress' perception of the Constitutionin 1871 woul d be pertinent to
interpretation of the current statute prohibiting District action
i nconsistent with the Constitution.

Debat e on the Organi c Act itself generated fewdi squisitions on
t he general nature of constitutional rights. However, in di scussions
of constitutional provisions pertainingtothe District, such as the
seat - of - gover nnent cl ause, nmenbers of Congress relied on what they
bel i eved to be correct expositions of the Constitution. Representative
Pol and, who was activeinthe debate onthe Gvil R ghts Act, relied on

James Madi son i nThe Federal i st and Joseph Story, Conment ari es on t he

209 16 Stat. 419. See District of Colunbia v. John R Thonpson
Co., 346 U.S. 100, 104-105 (1953).
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Constitution. Representative Hoar referred to "one of the hi ghest

| egal authorities in this country, St. CGeorge Tucker, editor of
Bl ackst one's Cormentaries . . . ."219 Madi son, Story, and Tucker all
vi ewed t he Second Anendnent as guar ant eei ng a fundanental , personal
right to keep and bear private arns.?! Bi ngham Pol and, and the
menber s of t he Congress who passedthe Gvil R ghts Act of 1871 agr eed,
and i ntended t hat t hat Act, based on t he Fourteent h Amendment, woul d
protect this right fromstate infringenent.

Representati ve John Bi ngham Chairman of t he House Judiciary
Conm ttee, took an activeroleinthe debate onthe District bill.?22
In debate onthecivil rights bill, Bi nghamcharacterized "t he ri ght of
t he peopl e t o keep and bear arns” as one of the "limtations uponthe
power of the States . . . nmade so by the Fourteenth Anendnent."?13

Representative Henry L. Dawes expl ai ned about the civil rights
bill:

The rights, privileges, andimunities of the Anerican citizen,

secured to hi munder the Constitution of the United States, are

the subject matter of thisbill. . . . He has securedto hi mthe
right to keep and bear arns in his defense. . . . It is all

210 CONG. GLOBE, 41st Cong., 3rd Sess., 646 (Jan. 20, 1871).

211 Madi son, The Federal i st No. 46, 15 DOCUMENTARY HI STORY OF THE
RATI FI CATI ON OF THE CONSTI TUTI ON 492 (1984); 3 J. STCORY, COMMENTARI ES
ON THE CONSTI TUTI ON 746 (1833); 1 BLACKSTONE, COMMVENTARI ES, APPENDI X
300 (ST. GEO. TUCKER ED. 1803).

212 1d. at 643.
213 CONG GLOBE, 42nd Cong., 1st Sess., App. 84 (Mar. 31, 1871).
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t hese, M. Speaker, whi ch are conprehended i nt he words, "Anerican

citizen," andit istoprotect andto secure himintheserights,

privileges and imunities this bill is before the House. 24

Representati ve Benjam n Butl er argued for protection of "rights,
immunities, and privil eges" guaranteed inthe Constitution.?® Ina
report introducingthecivil rights bill, Butler described Kl an att acks
on bl acks who had been di sarnmed by sheriffs, and advocat ed protection
for "the wel | -known constitutional provisionguaranteeingtheright in
thecitizento'keep and bear arnms' . . . ."?® Representative John
Coburn, an |Indi ana Republican, supported the bill to prevent the
follow ng stateinfringenment: "Hownuch nore oppressiveis the passage
of alawthat they shall not bear arms than the practical sei zure of
all arms fromthe hands of the col ored nen?"2l

Opponents of the bill also recognized this purpose.
Repr esent ati ve Washi ngt on Wii tt hor ne, Denocrat of Tennessee, noted t hat
the bill would all owsuits by any person deprived by state acti on "of
any right, privilege, or i munity secured to himby the Constitution of

the United States.” |If a police officer seized a pistol froma

"drunken negro, " Whitthorne stated, "the of fi cer may be sued, because

214 1d. at 475-76 (Apr. 5, 1871).
215 1 d. at 448-49.
216 H R REP. No. 37, 41st Cong., 3d Sess., 3 (Feb. 20, 1871).
217 CONG. GLOBE, 42d Cong., 1st Sess., 459 (Apr. 4, 1871).
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the right to bear arnms is secured by the Constitution. . . . "?28

Senator Allen G Thurman (Denocrat of Ohio) included anong
Fourt eent h Amendnent protections: "Hereis another right of acitizen
of the United States, expressly declaredto be hisright--theright to
bear arnms; and this right, says the Constitution, shall not be
i nfringed."?21°

It islittle wonder that the Reconstructi on Congress never passed
any regul ati on of any ki nd of the right peaceably to keep and bear
arns. Congress never acted on a proposed revi sion of the statutes in
forceinthe D strict submttedto Congress in 1872, whi ch cont ai ned
only one provision concerning the possession of firearnmns:

| f any person shall, w thout good reason, carry about his

person, conceal ed fromconmon observati on, any pistol, dirk,

sl ung-shot, razor, bow e kni fe, or ot her weapon of |ife kind, he

shall be fined not exceeding fifty dollars for the first offense,

and for any other Ii ke offenseinprisonnment injail not over six

nont hs nmay be inposed in addition to said fine.??°

I n sum D.C. Code 81-102(a) provides that the District my not

218 CONG. GLOBE, 42d Cong., 1st Sess., 337 (1871).
219 CONG. GLOBE, 42d Cong., 2d Sess., App. 25-26 (1872).
220 Tjt. 2, Ch. 2, 831, in House M sc. Doc. No. 25, 42d Cong., 3d

Sess., at 610 (1872). History of the D.C. Code, 1D.C. Code 3 (1991
repl.vol.) states:

Thi s conpi | ati on was prepared under the direction of the
Legi sl ative Assenbly of the District of Colunbia. Wi | e
purporting to be a conpilationonly, it includes many i nnovati ons.
It was transm tted by the Governor of the District of Colunbiato
t he House of Representatives, but was never adopted.
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exerci se any power "inconsistent withthe Constitution.” The sane
Congress that originally passed this provision al soadoptedthe G vil
Ri ghts Act of 1871, and i n debate concerningthe | atter expressedthe

viewthat any i nfringenent of the individual right to keep and bear

arms would be inconsistent with the Constitution.

VI.THE M LITIA LAW OF THE DI STRI CT

The federal MIitia Act of 1792 required "every abl e- bodi ed white

mal e citizen of the respective states," ages 18-44, to provi de hi nsel f
with a nmusket, rifle, or pair of pistols.?! Each state, including
Virginiaand Maryl and, required the sane. 2?2 The Act concerningthe
District of Colunbia (1801) provided that the | aws of Virginia and
Maryl and respectively shall bethelaws of the District inthe areas
ceded by those two states. 223

An anmendat ory Act (1802) provided: "That the President of the
Uni ted States be authorizedto causethemlitia, of the respective
counti es of Washi ngton and Al exandriato be fornedinto regi nents and

ot her corps, conformably, as nearly as may be, to the |l aws of Maryl and

and Virginia . . . ."2%

221 1 Stat. 271, 272.
222. 9 HENI NG, STATUTES 267-69 (Virginia); (Maryl and) .
223 2 Stat. 103, 104.
224 2 Stat. 193, 195.
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An Act nore effectually to provide for the organi zati on of the
Mlitia of the District of Colunbia (1803) further enpowered the
President toorganizethemlitiainthe District. This act recogni zed
that the 1792 Act al so applied. 2> Accordingly, every mlitia nenber
was required to appear arnmed and equi pped on nuster days. 2%

In Wse v. Wthers (1806), Chief Justice Marshall wote that "the

mlitialawof the district refers to the general |awof the United
States . . . ."?27 Ajustice of the peace was hel d exenpt frommlitia
duty.

Areport of the House Commtteeonthe Mlitiain 1829 asserted
that "a wel | organi zed and efficient national mlitiais. . . the nost
appropriate and legitimte defence of a free, high-m nded, and
enl i ghtened people . . . ."?2 The comm ttee recommended t hat t he
mlitiainclude all abl e-bodi ed white nal es bet ween t he ages of 21 and
40 years ol d.?® The states and territories should have a uniform
organi zation. "The District of Col unbia, whichis an anomaly in our
formof Governnent, nmay be permtted to maintainits uni que character,

by the applicationtoits mlitia of a node or plan of organi zati on

225 2 Stat. 215, 225.

226 1d. at 219.

2217 U.S. 331, 335.

228 House Rep. No. 68, 20th Cong., 2d Sess., at 1 (1829).
229 1d. at 2.
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adapted toits peculiarities. . . . Anindispensable requisitein
formng anefficient mlitiais aknow edge of the correct theory and
practice of the use of fire arms, as well as the certain nmeans of
acquiring them "2 The comri ttee reconmended t hat the United States
furni sh the arnms, a suggesti on Congress woul d not approve. The report
illustrates that common notion that a well regulated mlitiais

necessary for the "defence of a free . . . people,” includingthe
District, and that the popul ace should be arned.

The 1803 mlitia act for the District was repeal ed by t he 1889 Act
to provide for the organi zation of the mlitia of the District of
Col unmbi a. 2% That act, wi th m nor anendnents not pertinent here, is
retainedinthe current D.C. Code. D.C Code 839-101 provi des: "Every
abl e-bodied mal e citizenwithinthe District of Col unbia, of the age of
18 years and under the age of 45years, . . . shall beenrolledinthe
mlitia." Under 839-104, "theenrolled mlitiashall not be subject to
any duty except when calledintothe service of the United States, or
to aid the civil authorities in the execution of the laws or
suppression of riots."” 839-106 provi des: "The organi zed mlitia shall
be conposed of vol unteers, and shal |l be desi gnated t he Nati onal Guard

of the District of Col unbia."

The arns of the National Guard are to be the sanme as those

230 | ¢,
231 25 Stat. 772, 781 (1889).
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furnished to the regular Arny, and are to be i ssued fromthe Arny.
8§39-201. Arnories areto be provided for the "saf ekeepi ng of the arns

and other mlitia property in their [the National Guard' s]
possession." 839-214.

The requi renment of the 1792 federal MIlitia Act that every abl e-
bodi ed whi t e mal e person nust provide hinself wwth a firearmrenmai ned
on t he books when the 1889 D.C. Mlitia Act passed, except that the
term"white" was stricken by the Reconstruction Congress in 1867,
t hereby broadeningthenilitiatoinclude adult non-white mal es. 232
However, an Act to promote the efficiency of the mlitia (1903)
repeal ed the 1792 Act which required every manto keep a firearm 23
The 1903 Act definedthe mlitiaas "every abl e-bodied mal e citizen of
the respective States. . . andthe District of Colunbia,"” dividingit
bet ween the "organized mlitia" (National Guard) and t he "Reserve
MIlitia."?% The Secretary of War was aut horized to i ssue service
magazi ne arns for armng all of theorganized mlitiainthe states and
the District. 2%

Shortly thereafter, Congress passed "An Act to pronote the

efficiency of thereservemlitiaandtoencouragerifle practice anong

232 14 Stat. 422, 423 (1867).
233 32 Stat. 775, 780.

234 1d. at 775.

25 1d. at 777.
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t he nenbers thereof" (1905).2% |t provided for sale of "magazi ne
rifles belonging tothe United States as are not necessary for the
equi prrent of the Arny and the organized mlitia, for theuseof rifle
cl ubs forned under regul ati ons prepared by t he nati onal board for the
pronotion of rifle practice and approved by the Secretary of War."?2%
The 1905 reserve mlitia act was then expanded by a mlitary
appropriations act (1924) which provided in part for:
Sal e to menbers of the National Rifle Associ ation, at cost
to the Governnent, and i ssue to cl ubs organi zed, for practicewth
rifledarmnms, under the direction of the Nati onal Board for the

Promotion of Rifle Practice, of arns, ammunition, targets, and

ot her supplies and appl i ances necessary for target practice . .
238

After bei ng anended over the years, what began as t he 1905 reserve
mlitiaact isnowcodifiedas 10 U. S. C. 884307-4313. Those provi si ons
provide for the federal Civilian Marksmanshi p Program(CMP), whi ch
sponsors rifle and pistol conpetitions at the state, regi onal, and
national | evel. Under 84308, the Secretary of the Arnmyisrequiredto
provide for "the instruction of citizens of the United States in
mar ksmanshi p, " "the pronotion of practiceinthe use of rifledarns,"”
and the loan or sale of rifles and ammunitionto citizens over 18 years

ol d who are nenbers of a gun cl ub under the direction of the Nati onal

23 33 Stat. 986.
237 1d. at 987.
238 43 Stat. 509, 510.
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Board for the Pronption of Rifle Practice.
Congr ess passed t he above under its powers over the arny and t he

mlitia. 32 C.F.R 8544.4(b) provides in part:

As part of the CWMP, these matches are intended to pronote

t he national defense. The CMP provi des and encour ages vol untary
mar ksmanshi p trai ni ng for persons who are not reached by trai ning
prograns of the Arned Forces and who m ght be cal |l ed i nto service
in an energency.

Conpetitors are generally requiredto providetheir own arnmns.
8544.52(d) requires the follow ng for pistol conpetition: "US pistol,
cal i ber .45ML911 or ML911A1. Conpetitors may use the Cali ber .45ML911
or ML911A1 as i ssued by the US Arned Forces or a commerci al pi stol of
the same type and cali ber."

The District pistol prohibitioninterferes with the national
def ense particul arly because no person who i s presently young woul d
have regi stered a pi stol by 1976. Young citizens are the nost |likely
to be called by the Arned Forces i n event of a national energency. O
course, older citizens are alsousedtotrainothers in marksmanship.
Thus, the District lawis inconsistent with and preenpted by federal
| aw.

| n sum pursuant tothe 1889 Act whichis still effective, the
organized mlitiaof the District isits National Guard, while the
reserve mlitiaincludes every abl e-bodi ed nal e citizen aged 18 t hr ough

44, The District's National Guardis not thewell regulatedmlitia

anti ci pat ed by t he Second Anrendnent, for the latter provides that "the
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ri ght of the people to keep . . . arms, shall not be infringed."

Mor eover, the "free State" which the Second Arendnent seeks to secure
includes the District. The District was subject tothe 1792 Mlitia
Act requirement that every freewhite male keepafirearm andtothe
1867 requirenment that every male, without regard to race, keep a
firearm Today, pursuant to an act designed to pronote the reserve
mlitia, all qualifiednale or fenmal e citizens of the United States,
including District residents, areeligibletoparticipateinrifle and
pi stol matches pronoted by the G vilian Marksnmanship Program Since it
interferes with this Programdevi sed by Congress for the national
def ense, the District's handgun ban is preenpted.

VI, SUPREME COURT JURI SPRUDENCE

A. The Applicability of the Bill of Rights, Including
the Second Anendnent., to Congress and the District

It is well established that the Bill of Rights, includingthe
Second Anendnent, limts Congress. Previous controversies concerned
the applicability of Bill of Rights provisionstothe states, either
directly or through the Fourteenth Amendment.23® Does the Second
Amendnment Iimt Congress or the District governnent (which acts only
pursuant to del egati on of power fromCongress) regarding firearns
prohibitionsinthe District? The anonal ous suggestion that it does

not, at | east superficially, turns establishedjurisprudenceonits

29 See M CURTI S, NO STATE SHALL ABRI DGE: THE FOURTEENTH AMENDMENT
AND THE BI LL OF RIGHTS (1986).
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head.

I nthree nineteenth century cases, the Suprenme Court hel d that the
First, Second, and Fourth Amendnents do not limt state action, but
fail ed to consi der whet her t he Fourteent h Anendnent i ncor porates these
provisions so astolimt state action. These cases do, however,
addr ess whet her t he Second Anendnent |imts action by Congress as wel |
as the nature of the right protected by the Second Anendnent.

Uni ted States v. Qui kshank (1876)2© i nvol ved i ndi ct ment s under

t he Enf or cenent Act of 1870, today's 18 U. S. C. 88241, 242, for nurder

and a conspiracy to deprive freednen of therights to assenble andto

keep and bear arns. The Court decided that theright to assenbleis

fundanmental, but that private persons cannot violate this right:
The ri ght of the peopl e peaceably to assenbl e for | awful purposes
exi sted | ong before t he adopti on of the Constitution of the United
States. Infact, it is and al ways had been, one of the attri butes
of citizenship under a free governnent. . . . It was not,
therefore, aright grantedto the peopl e by the Constitution. The
government of the United States when established found it in
exi stence, withthe obligationonthe part of the Statesto afford
it protection.?*

The Court concl uded that the First Anmendnent "was not intendedtolimt

t he powers of the State governnments inrespect totheir owncitizens,

but to operate upon the National government al one."2*?The Court

240 92 U.S. 542.
241 | d. at 551.
242 | d. at 552.
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t hen subj ect ed t he Second Anendnent to t he sane anal ysis as the First:
The right there specified[intheindictnment] is that of bearing
arnms for alawful purpose. This is not aright granted by the
Constitution. Neither isit inany manner dependent upon t hat
instrument for its exi stence. The second anendnent decl ares t hat
it shall not beinfringed; but this. . . nmeans no nore than that
it shall not be infringed by Congress. This is one of the
Amendnent s t hat has no other effect thantorestrict the powers
of the national government . . . ."24

The Court di d not questionthat the freednmen had an i ndi vi dual
right to assenble and to bear arns for alawful purpose. Hadthe Court
interpreted the Second Amendnent to protect only a state power to
maintainamlitia, it could have di sposed of the Second Amendnent
clai mon that basis. Instead, it heldthat Congress, but not private
i ndi vi dual s, was precluded frominfringing onthe freednen'sright to
bear arns.

Unl i ke Crui kshank, state action was involved in Presser v.

II1linois (1886).2%* Presser was i ndicted under an Illinois act for
par adi ng four hundred arnmed nen i n Chi cago wi thout alicense fromthe
governor. The Court rejected defendant's claimthat the Second
Amendment protects a right to forma private mlitary unit:

The secti ons under consi derati on, which only forbid bodi es of nen
to associatetogether as mlitary organi zations, or todrill or
parade with arns incities and towns unl ess aut hori zed by | aw, do
not infringe theright of the peopleto keep and bear arns. But
a conclusive answer to the contention that this amendnent
prohibits thelegislationinquestionliesinthefact that the

243 1d. at 553.
244 116 U. S. 252.
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amendnment is alimtation upon the power of Congress and the
Nat i onal governnent, and not upon that of the States.?%

I n short, the Court held that the arned paraders went beyond t he
i ndi vi dual right of keepi ng and beari ng of arns, addi ng i n di ctumt hat
t he Second Anendnent does not apply directly to the states. 24
Simlarly, the Court rejected a right of assenbly applicable to
Presser's band, because the First Arendnent does not protect "the right
voluntarily to associate together as amlitary conpany . . . ."2%
Once agai n, the Court questioned neither Presser's individual right to
keep and bear arms nor Congress' inability to infringe on that

InMIller v. Texas (1894), ?*8the def endant cl ai med for the first

time on appeal that a state statute concerningthe carrying of pistols

245 1d. at 265

246 Presser did, however, recognize that the states may not
infringe on the right to keep and bear arns:

Al'l citizens capabl e of bearing arnms constitute the reserved
mlitary forceor reservemlitiaof the United States as wel | as
of the States, and, inviewof this prerogative of the general

governnent . . . the States cannot, even | aying the constituti onal

provi sion in question out of view, prohibit the people from
keepi ng and bearing arnms, so as to deprive the United States of

their rightful resource for nmaintainingthe public security, and
di sabl e the people fromperformng their duty to the general

governnment. But . . . the sections under consideration do not

have this effect. 116 U.S. at 265 (enphasis added).

By thi s reasoning, neither may the Di strict, whose citizens are
also in the reserve mlitia.

247 1d. at 267.
248 153 U. S. 535.
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was vi ol ati ve of the Second, Fourth, and Fourteent h Amendnents. The
Court found that the Second and Fourth Amendnents, of thensel ves,
"operat e only upon t he Federal power . . . ."24 Once agai n, the Court
was enphati c t hat Congress coul d not infringe onthe Second and Fourth
Anendnent s, and assuned that M|l er had an i ndivi dual right to keep and
bear arnms. O herw se, the Court coul d have di sposed of the case on the
basis that only states have this right.

| ndeed, just after the above decision, the Court reiteratedthat
the right to keep and bear arnms i s an anci ent, fundanental right, not
creature of aconstitution makers who were definingthe federal -state
bal ance. Robertson v. Baldwin (1897)2% states:

The lawis perfectly well settledthat thefirst ten Anendnents

tothe constitution, comonly known as the Bill of Ri ghts, were

not i ntended t o | ay down any novel principle of governnent, but

sinply toenbody certain guarantees and i munities which we had

inherited fromour English ancestors. . . . Injincorporating

those principlesintothe fundanental | awthere was nointention
of di sregardi ng the exceptions, which continued to be recogni zed

as i f they had been formally expressed. Thus, . . . theright of
t he peopl e to keep and bear arns (article 2) is not infringed by
| aws prohibiting the carrying of conceal ed weapons. . . .25

(Enphasi s added).

The Court thus depicted the right as fundanental, notingthat it

249 | d. at 538. Since the i ssue had not been raised at trial, the
Court refused to consider the claimthat the statute violated the
ri ghts to bear arns and agai nst warrant| ess searches as i ncorporated in
t he Fourteenth Anendnent. |d. at 538-309.

250 165 U. S. 275.
1 1d. at 281-82.
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may be regul at ed but not prohibited. Nothinginthe above | anguage i s
consi stent with the argunent that District residents do not havethis
right.

InUnited States v. Mller (1939), 2°?2 t he Court avoi ded det er m ni ng

whet her a short barrel shotgun nay be t axed under t he Nati onal Firearns
Act consistent with the Second Anendnent. The district court had
decl ared the Act unconstitutional as in violation of the Second
Amendnent , 2% and t hus no evi dence was i n the record t hat such a shot gun
was anordinary mlitary arm The Suprene Court remanded t he case for
fact-finding based on the foll ow ng:

In the absence of any evidence tending to show that
possessi on or use of a "shotgun having a barrel of |ess than
ei ghteen inches in length” at this tinme has sone reasonabl e
rel ati onshiptothe preservation or efficiency of awell regul ated
mlitia, we cannot say that t he Second Anendnent guar ant ees t he
ri ght to keep and bear such aninstrument. Certainly it isnot
within judicial notice that this weapon is any part of the
ordinary mlitary equi pment or that its use could contributeto
the common defense. Aynette v. State, 2 Hunp. 154, 158.2%

The M1l er court did not suggest that the possessor nust be a
menber of themlitiaor National Guard, asking only whether the arm
could have mlitiause. The private, individual character of the right
protected by the Second Anendnent went unquesti oned.

The Aynett e opi ni on was a Tennessee case whi ch stat ed on t he page

252 307 U.S. 174 (1939).
253 26 F.Supp. 1002, 1003 (WD. Ark. 1939).
254 307 U.S. at 178 (enphasis added).
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cited above by the U S. Suprene Court: "If the citizens have t hese
arms intheir hands, they are prepared in the best possi bl e manner to
repel any encroachnments on their rights, etc."?2

Referringtothemlitiaclause of the Constitution, the Suprene
Court stated that "to assure the conti nuati on and render possi bl e the
ef fecti veness of such forces the declaration and guarantee of the
Second Anendnent wer e nade. "?°¢ The Court t hen surveyed col oni al and
statemlitialaws to denonstrate that "the Mlitiaconprisedall nales
physi cal | y capabl e of actingin concert for the comon def ense" and
that "these nmen were expected to appear bearing arns supplied by
t hemsel ves and of the kind in commpn use at the tine."?% Despite
thesereferences tostatemlitialaws, fromthetine of the District's
creation its citizens were also required to provide arns for
t hensel ves.

Mller cites approvingly the comentaries of Joseph Story and
Thomas M Cool ey. ?°® Justice Story stated: "Theright of thecitizens
t o keep and bear arns has justly been consi dered, as the pal | adi umof
theliberties of therepublic; sinceit offers astrong noral check

agai nst usurpation and arbitrary power of the rulers; and wll

255 2 Hump. (21 Tenn.) 154, 158 (1840).
256 307 U.S. at 178.
257 1d. at 179.
258 307 U.S. at 182 n. 3.
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general ly, evenif these are successful inthe first i nstance, enabl e
t he peopletoresist and triunph over them"?® Mller's referenceto
Judge Cool ey finds him stating:

Anmong t he ot her safeguards to |li berty shoul d be nenti oned
the right of the people to keep and bear arms. . . . The
alternativetoastandingarnyis 'awell-regulated mlitia'; but
t hi s cannot exi st unl ess the peopl e are trai ned to bearing arns.
The federal and state constitutions therefore provide that the
ri ght of the people to bear arns shall not beinfringed. . . .20
The above | anguage makes cl ear t hat the obj ective of the Second

Amendnent i s to preserve freedomand prevent tyranny, an interest which

2592 J. Story, COMVENTARI ES ON THE CONSTI TUTI ON 646 (5th ed.
1891). "One of the ordi nary nodes, by which tyrants acconplishtheir
pur pose wi t hout resi stanceis, by disarm ng the people, and making it
an offense to keeparnms . . . ." J. Story, A FAM LI AR EXPCSI TI ON OF
THE CONSTI TUTI ON OF THE UNI TED STATES 264 (1893).

260 T. Cool ey, CONSTI TUTI ONAL LI M TATI ONS 729. T. Cool ey, GENERAL
PRI NCl PLES OF CONSTI TUTI ONAL LAW281-282 (2d ed. 1891) states further:

The right declared was neant to be a strong noral check
agai nst the usurpation and arbitrary power of rulers, and as a
necessary and efficient nmeans of regaining rights when tenporarily
overturned by usurpation.

The right is General --1t may be supposed fromt he phraseol ogy
of this provisionthat theright to keep and bear arns was only
guaranteedtothe mlitia; but this wouldbe aninterpretation not
warranted by theintent. . . . But the |l awmy nmake provi sion for
the enrol Il ment of all whoarefit toperformmlitary duty, or of
a smal | nunber only, or it may wholly om t to make any provi sion
at all; and if theright were limted to those enrolled, the
pur pose of this guaranty m ght be defeated altogether by the
action or neglect to act of the governnent it was neant to hold
i n check. The meani ng of the provision undoubtedlyisthat the
peopl e fromwhomthe mlitia nust be taken shall have t he ri ght
t o keep and bear arns, and t hey need no perm ssion or regul ati on
of law for the purpose.

83



the District's inhabitants share with those of the states.

Per pich v. Depart ment of Def ense (1990) 2% recogni zed t hat the

Nati onal Guard is part of the Armed Forces of the United States and
that the Reserve Mlitiaincludes all abl e-bodi ed citizens.?2%? The
i ssue was whether the mlitiaclause allows the President to order
menbers of the National Guard to train outside the United States
wi t hout the consent of a state governor or the declaration of a
nati onal energency. ?®® Perhaps t he nost noteworthy fact about the
opinionisits failureto nmentionthe Second Amendrment at all, that
anmendnent beingirrelevant totheissue of the state power to maintain
amlitia. Infact, the Court refers to the state power over the
mlitiaas beingrecognizedonlyin"thetext of the Constitution," not
in any amendnent . 264

Al t hough it invol ved the Fourth Amendnent, United States v.

Ver dugo- Ur qui dez (1990) nakes cl ear that the Second Arendnent protects

the rights of the citizenry at |arge.?® The Court stated:

"The peopl e" seens to have been atermof art enpl oyed in
select parts of the Constitution. . . . The Second Anendnent
protects "theright of the people to keep and bear Arns, " and t he

261 110 S. Ct. 2418.
262 1d. at 2423-26.
263 1d. at 2420.

264 1d. at 2422-23.

265 United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).
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N nt h and Tent h Anendnent s provi de that certain rights and powers

are retained by and reserved to "the people."” See also U S.
Const., Andt. 1, ("Congress shall make nolaw. . . abridging.
. theright of the peopl e peaceably to assenble"); Art. I, § 2,

cl. 1 ("The House of Representatives shall be conposed of Menbers
chosen every second year by the People of the several
States") (enphasi s added). Wiilethis textual exegesisis by no
nmeans concl usi ve, it suggests that " the people" protected by the
Fourt h Arendnent, and by the First and Second Anendnents, andto
whom rights and powers are reserved in the Ninth and Tenth
Amendments, refers to a class of persons who are part of a
nati onal community or who have ot herw se devel oped suffi ci ent
connection with this country to be considered part of that
comruni ty. 266

Certainly theresidents of the District belongtothe "class of
persons who are part of a national community.” The Court did not
suggest that the "free State" |anguage of the Second Amendnment
precludes District citizens from being part of "the people.”

The 1992 case of Pl anned Par ent hood of Sout heast ern Pennsyl vani a

v. Casey?% di scussed t he broad paranet ers of the Fourteenth Arendnent' s
due process cl ause, noting:
The controlling wordinthe case beforeusis "liberty" . .
Thus al | fundanmental rights conmprisedwithinthetermliberty are
protected by the Federal Constitution frominvasion by the
St at es. 268
Everyt hi ng t he Court stated about the Fourteenth Anendnent as

protectionfromstate actionwould apply equallytotheBill of R ghts

as protection from federal action. "It is a promse of the

266 1d. at 265 (enphasis added in part).
267 120 L. Ed.2d 674.
268 1d. at 695 (citation omtted).
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Constitution that there is a real mof personal liberty which the
government nmay not enter."26° The Court st ated:

Nei t her the Bill of Ri ghts nor the specific practices of
States at the tine of the adopti on of the Fourteent h Amendnent
marks the outer limts of the substantive sphere of |iberty which
t he Fourt eent h Anendnent protects. See U.S. Const., Arend. 9.
As the second Justice Harlan recogni zed:

"[T] he full scope of the |iberty guaranteed by the Due
Process O ause cannot be foundinor |imted by t he preci se
terns of the specific guarantees el sewhere providedinthe
Constitution. . . [such as] the freedomof speech, press,
and religion; theright to keep and bear arns. . . . It is
a rational conti nuumwhi ch, broadly speaki ng, includes a
freedomfromall substantial arbitrary inpositions and
pur posel ess restraints . . . "2/

Thus, Pl anned Par ent hood recogni zes "the ri ght to keep and bear

arns" as one of the "specific guarantees” providedinthe Constitution.
This right is protected fromcongressional (and hence District)
i nfringement by the Second Amendnent.

The Suprenme Court has unifornmy rejectedthe argunent that Bill

of Rights provisions donot applyinthe D strict. InCallan v. W1 son

(1888), 2t gover nent counsel argued that the jury guarantees of article
3 and the Si xth Amendnent, and t he due process cl ause of the Fifth
Amendrent, did not apply inthe District, and thus that crinmes coul d be

triedw thout juries. The Court responded t hat each consti tuti onal

269 | d,
2710 1d. 696 (citation omtted) (enphasis added).
211 127 U.S. 540, 550.
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guar ant ee

| s to be taken as a decl arati on of what those rules were, andis
tobereferredtothe anxi ety of the peopl e of the states to have
inthe suprene | awof the |l and, and so far as t he agenci es of the
gener al government were concerned, a full and di stinct recognition
of those rules, as involving the fundanental rights of life,
l'iberty, and property. This recognition was demanded and secur ed
for the benefit of all the people of the United States, as wel |
t hose permanently or tenporarily residinginthe District of
Col unbi a as those resi ding or beinginthe several states. There
isnothinginthe history of the constitution, or of the original
anmendnments, to justify the assertion that the people of this
District may belawfully deprived of the benefit of any of the
constitutional guaranties of life, liberty, and property. 2"

Under the Seat of CGovernment cl ause, held the Court in 1899,
Congress "may exercisewithinthe District all | egislative powers that
the | egi sl ature of a state ni ght exercisewithinthe state, . . . so
| ong as it does not contravene any provi sion of the constitution of the
United States."?"3

Again, in Wight v. Davidson (1901), 2 while holding the

Fourt eent h Amendnent i napplicabletothe District, the Court al so hel d:

No doubt, in the exercise of suchlegislative powers, Congress is
subj ect to the provisions of the 5th Amendnent to the Constitution
of the United States, which provide, anong ot her t hi ngs, that no
person shal | be deprivedof life, liberty, or property w thout due
process of | aw, nor shall private property be taken for public use
wi t hout just conpensati on.

Quoting fromt he above cases, the U.S. Court of Appeal s for the

272 | d

213 Capital Traction Co. v. Hof, 174 U S. 1, 5 (1899).
274 181 U. S. 371, 384 (1901).
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District of Colunbia Circuit in WIlson v. MDonnell consi dered

To what extent the people of this District are protected by the
Constitutionof the United States. The asserti on has been nade
t hat, Congress havi ng power "to exercise exclusive legislationin
al | cases whatsoever" inthe District (Constitution, art. 1, 8§88,
par. 17), the provisions of the Constitution, which protect
persons and property inall other places under the jurisdiction
of the United States, are without particular force here. Tothis
we cannot accede. |t woul d be an anonmal ous situation, indeed, if
nearly half amllion people at the seat of governnent, under the
very done of the capitol, shoul d suffer such a discrimnation and
be outside the protection of the Constitution. Fortunatelythis
questi on has been set at rest by the Suprene Court of the United
St at es. 275

Mor e recent Suprene Court precedents have been unwavering. Said
the Court in 1974: "Like other provisions of theBill of Rights, it
[the Seventh Anendnent] is fully applicabletocourts established by
Congress inthe District of Colunbia."?® Being solely a creature of
Congress, the District is without question a place where the Bill of
Rights fully applies.

B. The Civil R ghts Acts and the Reconstructi on Anendnents

The decl arati on of the Freednen's Bureau Act concerning "t he
constitutional right to bear arns" has never been nenti oned i n any
reported deci sion concerningthe Fourteenth Amendnent or the Civil
Ri ghts Act of 1866. The sane Congress, of course, passed both Acts and
t he amendnment by over two-thirds vote. The 1866 Act is currently

codifiedat 42 U.S. C. 881981 and 1982. The portion codified at 81981

215 265 F. 432, 434 (D.C. 1919).

276 Pernell v. Southall Realty, 416 U. S. 363, 370-71 (1974).
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protects, inter alia, the "full and equal benefit of all |aws and
proceedi ngs for the security of person and property . . . ."27

Whi | e t he Suprenme Court has never consi dered whet her the Civil
Ri ght s Act of 1866 protects the right to have arns, in 1872 Justice
Bradl ey stated that 81 of the Act "is indirect conflict with those
state | aws which forbade a free colored person . . . from having
firearms."?27®

Incivil rights cases decidedinthe 1960s and 70s, the Suprene
Court recogni zed t he common ori gi ns and pur poses of the Freednen's
Bureau Act, the Gvil R ghts Act of 1866, and t he Fourteent h Anendnent .
Mor e broadl y, the Court has recogni zed t he fundanent al character of the
rights to personal security and personal |iberty, which the franers of
t hose acts and t he Fourteenth Anendnent decl ared as including the

constitutional right to bear arnms.

217 42 U.S.C. 81981 provides in full:

Al'l personswithinthejurisdictionof the United States
shal | have the sanme right inevery State and Territory to nake and
enf orce contracts, to sue, be parties, give evidence, andto the
full and equal benefit of all |aws and proceedi ngs for the
security of person and property as i s enjoyed by white citizens,
and shal | be subject tolike punishnent, pains, penalties, taxes,
i censes, and exactions of every kind, and to no other.

278 Blyew v. United States, 80 U. S. 581, 643 (1872) (Bradley, J.,
di ssenting).
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Hur d v. Hodge (1948) 2 hel d that, for purposes of the Gvil Rights

Act of 1866, today's 42 U.S. C. 81981, 881982, the District is included
intheterm"State and Territory." In determ ning the scope of the
Act, "reference nust be nmade to t he scope and pur pose of the Fourteenth
Amendnent ; for that statute and t he Amendrent were cl osely rel ated both
ininceptionandinthe objectives which Congress sought to achi eve. "2
“I'n many significant respects the statute and the Anendnent were
expr essi ons of the same general congressional policy."?! Apurpose of
t he Fourteent h Amendnment "was to i ncorporate t he guaranti es of the
Civil Rights Act of 1866 in the organic |aw of the |and."?2®

Wi | e t he Fourt eent h Anendnent does not apply tothe District, the
Fi fth Amendnent' s due process cl ause i ncor por at es Fourt eent h Amendnent
i deals of fairness. Bolling v. Sharpe (1954)328 stated:

The Fifth Amendnent, which is applicable in the District of

Col unbi a, does not contai n an equal protection clause as does t he

Fourteent h Anendnent which applies only tothe states. But the

concepts of equal protection and due process, both stemm ng from

our Anerican i deal of fairness, are not nutual |y exclusive. The

"equal protection of thelaws" is anore explicit safeguard of
prohi bi t ed unf ai rness t han "due process of | aw," and, therefore,

219 334 U.S. 24, 30-31.
280 1d. at 32.

281 | .

282 | .

283 347 U.S. 497.
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we do not inply that the two are al ways i nt er changeabl e phr ases.
But, as this Court has recognized, discrimnation may be so
unjustifiable as to be violative of due process. 28

District of Colunbia v. Carter (1973)%5 held that the District is

not a"State or Territory" inthe neaning of the Civil Ri ghts Act of
1871, 42 U. S.C. 81983. The Civil Rights Act of 1866, however, does
restrainthe D strict, becauseit was enacted to enforce the Thirteenth
Anmendnent, which applies nationally.?® However, 81983 was passedto
enforce the Fourteenth Arendrment, which only pertains tothe states.
For 81983 to apply tothe District, Congress woul d have to exerciseits
power under Art. 1, 88, cl. 17 of the Constitution.?® |ndeed,
followi ng the Carter decision, Congress did just that by anendi ng §1983
to include the District. 28

| n Godman v. Lukens Steel Co., (1987)2% Justice Brennan, joi ned

by Justi ces Marshal | and Bl ackmun, concurringin part and di ssentingin

part, noted of 81981: "Clearly, the 'full and equal benefit' and

284 1d. at 499.
285 409 U.S. 418, 419.

286 1d. at 421-22.

287

o

at 423.

288 |

o

at 424 n. 9.

289 P, L. 96-170, 93 Stat. 1284 (1979). See House Report 96-548,
reprinted in 1979 U S. Code Cong. & Adm n. News 2609, 2610.

290 482 U.S. 656.
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"puni shnment' cl auses guarant ee nunmerous rights other than equal
treatment i nthe execution, adm ni stration, and t he enf orcement of
contracts."2% Justice Brennan noted:

The main targets of the Civil Rights Act of 1866 were t he
"Bl ack Codes, " enacted in Southern States after the Thirteenth
Amendrrent was passed. Congress correctly perceived that the Bl ack
Codes were in fact poorly disguised substitutes for slavery:

"They defined racial status; forbade blacks from
pursui ng certain occupations or professions (e.g., skilled
artisans, nerchants, physicians, preachingwith alicense);
forbade owning firearnms or ot her weapons; controlledthe
novemnent of bl acks by systens of passes; required proof of
resi dence; prohibitedthe congregation of groups of bl acks;
restricted blacks fromresiding in certain areas; and
specified an etiquette of deference to whites, as, for
exanpl e, by prohibiting blacks fromdirecting insulting
wor ds at whites. "2%9

In Bell v. Maryland (1964), Justice Dougl as noted that "the

Fourt eent h Anendment was i nt ended to eradi cat e t he bl ack codes, under
whi ch " Negroes were not al |l owed to bear arns or to appear inall public
places . . . . 2% Justice Gol dberg, joined by the Chief Justice and
Justice Dougl as, traced t he Fourteent h Amendnent tothe G vil Rights
Act and Freednen' s Bureau bill, quotingthelatter's referenceto "full

and equal benefit of all | aws and proceedi ngs for the security of

21 1d. at 671.

292 1d. at 672-73 (enphasi s added), quoting H Hyman & W W ecek,
Equal Justice Under Law 319 (1982).

293 Bel | v. Maryl and, 378 U. S. 226, 247-48 &n. 3 (1964) (Dougl as,
J., concurring).
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person and estate . . . ."2% Justice Gol dberg wote:

The first sentence of 81 of the Fourteenth Arendnent, the spirit
of which pervades all the Civil War Amendnents, was obvi ously
designed to overrul e Dred Scott v. Sandford, 19 How. 393, and to
ensure that the constitutional concept of citizenshipwth all
attendant rights and privileges would henceforth enbrace
Negr oes. 2%

Concurring inDuncan v. Loui si ana (1968), Justice Bl ack recal | ed

the foll ow ng words of Senator Jacob M Howard in introducing the
Fourteenth Amendnent to the Senate in 1866:

The personal rights guaranteed and secured by the first eight
anmendnment s of the Constitution; suchas. . . theright to keep
and bear arms. . . . The great object of the first section of
this amendnent is, therefore, torestrainthe power of the States
and conpel themat all tines torespect these great fundanent al
guar ant ees. 2%

294 1d. at 292-93 (CGol dberg, J., concurring).

295 | d. at 300-01. As noted inUnited States v. Wng KimArk, 169
U S. 649, 676 (1898):

The first section of the Fourteenth Amendnent of the
Constitution begins with the words, "All persons born or
naturalizedinthe United States, and subject tothe jurisdiction
thereof, are citizens of the United States and of the State
wherein they reside.”" . . . It is declaratory in form and
enabling and extending ineffect. Its main purpose doubtl ess was,
as has been often recogni zed by this court, to establish the
citizenshi p of free negroes, which had been deni ed i n the opi ni on
del i vered by Chi ef Justice Taney inDred Scott v. Sandford, (1857)
19 How. 393; and to put it beyond doubt that all bl acks, as wel |
as whites, born or naturalized within the jurisdiction of the
United States, are citizens of the United States.

2% Duncan v. Louisiana, 391 U. S. 145, 166-67 (1968) (Black, J.,
concurring). Duncaninvolvedincorporationof theright tojurytrial.
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814 of the Freednen' s Bureau Act, whi ch expressly recogni zed t he

ri ght of bearing arnms, was di scussed i nGeorgia v. Rachel (1966) in

reference to "the enforcenment of the nunmerous statutory rights created
under the Civil War Amendnents": 2%

See, e.g., 814 of the anendatory Freednmen's Bureau Act of
July 16, 1866, 14 Stat. 176, which re-enacted, in virtually
identical terns for the unreconstructed Southern States, the
rights grantedin 81 of the Gvil R ghts Act of 1866, and provi ded
for the enforcenent of those rights under the jurisdiction of
mlitary tribunals. 2%

InCity of Geenwood, M ssi ssippi v. Peacock (1966), 2°° t he Court

againreferredto 814 of the Freednen's Bureau Act, whi ch recogni zed
the right to bear arns:

Section 14 of the anmendatory Act of 1866 established, in
essentially the sane terns for States where the ordi nary course
of judicial proceedi ngs had beeninterrupted by the rebellion, the
ri ghts and obl i gations that had al ready been enacted in 81 of the
Act of April 9, 1866 (the Givil Ri ghts Act) and provi ded for the
extensionof mlitary jurisdictiontothose statesinorder to
protect therights secured. 14 Stat. 176-177. By the Act of July
6, 1868, 15 Stat. 83, the Freednen's Bureau | egislation was
continued for an additional year. 3

InJones v. Alfred H Mayer Co. (1968), the Court held that 81982

297 Georgia v. Rachel, 384 U S. 780, 796 (1966).

298 1 d. at 797 n. 26.

2 City of Geenwood, M ssissippi v. Peacock, 384 U.S. 808 (1966)
(hol di ng that certaincrimnal defendants were not entitledto renoval
of their case to federal court under the 1866 Civil Rights Act).

300 |d. at 817 n. 11.
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barred both public and private racial discrimnationinthe sale or
rental of property, and that the Act "is a valid exercise of the power
of Congress to enforce the Thirteenth Arendnent. "3t | nits opinion,
t he Court expl ai ned t he common neani ng of the G vil R ghts Act and t he
Freednen's Bureau bill, as well as the origins of the Fourteenth
Amendment in this |egislation.

The first Freednen's Bureau bill, S. 60, woul d have protectedthe
ri ght of every person "to have full and equal benefit of all | aws and
proceedi ngs for the security of person and estate, including the
constitutional right to bear arnms."3%? While not contained inthe
original version, theexplicit referencetothe arns guarantee was
i nserted by the House on t he recommendati on of the sel ect comm ttee on
t he Freednen' s Bur eau. 3 Senat or Lynman Trunbul |, aut hor of the bill
and Chai rman of the Senate Judiciary Comm ttee, expl ai ned that the
above addition didnot alter the neaning. % Simlarly, John Bi ngham
aut hor of 81 of the Fourteenth Arendnent, expl ai ned t hat above secti on
of the Freednen's Bureau bill "enunerate[s] the sane rights and all the

rights and privileges that are enuneratedinthe first sectionof this

301 Jones v. Alfred H Myer Co., 392 U.S. 409, 413 (1968).
02 CONG. GLOBE, 39th Cong., 1st Sess., 654 (Feb. 5, 1866).
303 | d,
34 |d. at 743 (Feb. 8, 1866).
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[the Civil Rights] bill . . . ."30%

Qutlining sone of the sanme | egi sl ative history, Jones v. Mayer

notedtheoriginof the Gvil Rghts Act inS. 60, thefirst Freednen's
Bur eau bi Il .39 Even t hough Congress coul d not override the President's
veto, "the bill [S. 60] was significant for its recognition"3 of
certain rights. The Court further noted:

VWhen Congr essman Bi nghamof Chi o spoke of the Civil Rights
Act, he charged that it woul d duplicate the substantive scope of
the bill [S. 60] recently vetoed by the President, . . . and
that it woul d extendthe territorial reach of that bill throughout
the United States. . . . Althoughthe Gvil Rights Act . . . nmade
noexplicit referenceto "prejudice,” . . . the fact remains t hat
nobody who rose to answer the Congressman di sputed his basic
prem se that the Civil Rights Act of 1866 woul d prohi bit every
formof racial discrimnation enconpassed by the earlier bill the
Presi dent had vet oed. Even Senator Trunbull of Illinois, author
of the vetoed neasure as well as of the Civil Rights Act, had
previously remarked that the | atter was designedto "extend to all
parts of the country,” on a pernmanent basis, the "equal civil
ri ghts" which were to have been securedinrebel territory by the
former [S.60] , . . . totheendthat "all the badges of servitude

be abol i shed. " 308

Simlarly, no nenber of Congress di sputed the expl anati on by both
Bi nghamand Trunbul | that the Gvil R ghts Act woul d protect therights

explicitlylistedinthe Freednmen's Bureau bill, whichincludedthe

305 1d. at 1292 (Mar. 9, 1866).
306 392 U.S. at 423 n. 23.

307 | d.

308 1d. at 424 n. 31.
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ri ght to bear arnms. The Court further remarked: "The congressional
di scussi on proceeded upon t he understandi ng that all di scrimnatory
conduct reached by t he Freednen' s Bureau bill woul d be reached as wel |
by the Civil Rights Act."3%

The Jones Court also noted the link between the above
under st andi ng and t he Fourteent h Amendnent: "Nor was t he scope of the
1866 Act altered whenit was re-enacted in 1870, sone two years after
theratificationof the Fourteenth Amendnent. It is quite truethat
sone nmenber s of Congress supported the Fourteenth Anendnent in order to
el i m nat e doubt as to the constitutional validity of the Cvil Rights
Act as applied to the States."310

The Court further observed that "Senator Trumbull's bill woul d,
as he pointed out, 'destroy all [the] discrimnations' enbodiedinthe
Bl ack Codes, but it would do nore: It would affirmatively secure for
all nmen, whatever their race or col or, what the Senator called the
'great fundanmental rights' . . . ."31 The bl ack code provi si ons t hat
woul d be eradicated, explained Trunbull on the sanme page of the

Congressional dobecited by the Court, includedthe "provisions of the

[ M ssissippi] statute [which] prohibit any negro or nul atto fromhavi ng

309 | d. at 428 n. 39.
310 | d. at 436.
311 1d. at 432.
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fire-arms . . . ."312
The right to keep and bear arnms coul d be found t o be protected
both by 42 U.S.C. 81981 and by the Thirteenth and Fourteenth

Amendnent s, according to the standards set forthinJones v. Mayer.

The Court remarked: "We think that history | eaves no doubt that, if we
are to give [the law] the scope that its origins dictate, we nust
accordit asweep as broad as its | anguage. "3 Further, the Thirteenth
Amendnent cl ot hed " Congress wi th power to pass all | aws necessary and
proper for abolishing all badges and i nci dents of slavery inthe United
St at es. "3% The bl ack- code prohi bitions on possession of firearns were
a badge of slavery. 315

The significance of therights declaredinthe Freednen's Bureau
bill andthe Gvil R ghts Act to the Fourteenth Arendnent has al so been

articulatedin several other cases. In Oegon v. Mtchell (1970), 3¢

Justice Harlantraced the |l egi sl ative history, noting that protection

for the "full and equal benefit of all | aws and proceedi ngs for the

312 CONG. GLOBE at 474 (Jan. 29, 1866).
313 392 U. S. at 437 (brackets in original and citation omtted).
314 1d. at 439.

315 1d. at 436.

36 regon v. Mtchell, 400 U. S. 112, 160-61 (1970) (Harlan, J.,
concurring and di ssenting).
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security of person and property"” appearedin 81 of the Civil Ri ghts
Act, and that:

The appropriate starting point isthe fact that the framers of the
Fourt eent h Arendnent expect ed t he nost significant portion of 81
to be the cl ause prohi biting state | aws "whi ch shal | abridge the
privileges or immunities of citizens of the United States."™ These
privil eges were no doubt understood to includethe ones set out
inthefirst sectionof the Civil Rights Act. To be prohibited
by | awfromenjoyi ng t hese ri ghts woul d hardly be consi stent with
full menmbership in a civil society.?3

Simlarly, the Cvil R ghts Act of 1871, 42 U. S. C. 81983, whi ch
protects "any rights" that are "secured" by the Constitution, and which
enforces the Fourteenth Amendnent, has been traced in part to the
Freednen's Bureau bill . 318

Justice Marshal | 's opinioninRegents of the Univ. of California

v. Bakke (1978) states: "The Congress that passed the Fourteenth
Amendnent i s the sanme Congress that passed t he 1866 Freednen' s Bur eau
Act. . . . Rejecting the concerns of the President and the bill's
opponent s, Congress overrode the Presi dent's second veto."3° Justice

Mar shal | concl uded that therights set forthinthe Freednen's Bureau

317 1d. at 162 n. 13 & 163.

318 Adi ckes v. Kress & Co., 398 U. S. 144, 215 n. 25, 225 n. 30 (1970)
(Brennan, J., concurring and dissenting).

319 Regent s of the Univ. of California v. Bakke, 438 U. S. 265, 397
(1978).
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Act were dispositive of Congress' intent inthe Fourteenth Arendnent. 3%

The Court does not al ways seemt o be aware t hat t he Freednen' s
Bureau Act actual |y passed. Four referencestothe bill by the Suprene
Court state only that it was vetoed and that the override vote
failed;% three cases nentionthat the bill actually passedin a second
override vote.3?? Only a few appell ate courts have recogni zed t he
passage of the Freednen's Bureau Act of 1866. 323

The Freednen' s Bur eau Act has never been nmentioned by any court
inacase concerning whether the Civil Ri ghts Act or the Fourteenth

Amendnent protects the right to keep and bear arns. The only exception

320 " Sj nce t he Congress that consi dered and rej ected t he obj ecti ons
to the 1866 Freednen' s Bureau Act concerni ng speci al relief to Negroes
al so proposed t he Fourteenth Anendnent, it i s inconceivable that the
Four t eent h Amendnent was i ntended to prohi bit all race-conscious relief
measures.” 1d. at 398.

%l Oregon v. Mtchell, 400 U S. 112, 159 (1970) (Harlan, J.,
concerni ng and di ssenting); Loving v. Virginia, 388 U S. 1, 9 (1967);
Patterson v. McLean Credit Union, 491 U.S. _, 105 L. Ed. 2d 132, 162
(1989) (Brennan, J., concurring and di ssenting); Jones v. Mayer Co.,
392 U.S. 409, 423 n.30 (1968).

%2 Georgia v. Rachel, 384 U. S. 780, 797 n. 26 (1966); Regents of
the University of California v. Bakke, 438 U. S. 265, 397 (1978)
(Marshall, J.); City of Geenwood, M ssi ssippi v. Peacock, 384 U. S
808, 817 n.11 (1966).

22 United States v. Tinmmons, 672 F. 2d 1373, 1375 (11th Cir. 1982)
(land title clains); Baines v. Gty of Danville, 357 F. 2d 756, 768 (4th
Cr. 1966) (post-judgnment renoval procedures). See Croker v. Boeing
Co., 662 F.2d 975, 1004, 1006 (3rd Cir. 1981) (di ssenting opinion)
(Congress unable to pass bill over veto).
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isthe Nnth Grcuit, whichdidnot acknow edge the recognitioninthe
Act of "the constitutional right to bear arms."3%
However, noting that today's "section 1981 rests onthethirteenth

and fourteent h amendnents,” Qoker v. Boeing Co.. (3rd Gr. 1981) (en

banc) 325 expl ai ns:

The 1866 Act was a response t o burgeoni ng abuses agai nst forner
sl aves, which threatened torender illusory the freedomgranted
totheminthethirteenth anendnent. . . . This threat canme from
t he growi ng power of the Klu Kl ux Kl an and t he adopti on by the
Sout hern States of the "Bl ack Codes, " which restricted such vari ed
rights as the rights to serve as mnister, to receive an
education, and to own arns. 326

Concerning the Freednmen' s Bureau bill, the G vil R ghts Act, and the
Fourteenth Anendnent, the dissent noted: "Both tenporally and
politically the . . . measures were related."3%

CONCLUSI ON

When it comes to theright of the peopleto keep and bear ar ns,
District residents are considered by the D.C. Court of Appeal s not to
be any nore anong "t he peopl e" than t he Suprene Court consi dered Dred

Scott. However, the franers of the Second Arendnent i ntended to secure

24 Fresno Rifl e and Pi stol Club v. Van de Kanp, 965 F. 2d 723 (9th
Cir. 1992).

325 662 F.2d 975, 987.
326 1 d. at 988.
327 1d. at 1004 (dissenting opinion).
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"afree State,"” neaning afree country, and never hinted that residents
of the seat of government had fewer civil rights thanresidents of the
states. Moreover, the full and equal rights of all "citizens" were
forever settledinthe 1860s--sl avery was abolishedinthe D strict and
t hen nationally, the Freednen's Bureau Act and the Civil Ri ghts Act
wer e passed i n 1866, and t he Fourt eent h Amendnment becane part of the
Constitution.

Making it acrimnal act for alawabidingcitizento keep and
bear arns i s tantanount to a badge of slavery. It isunlawful inthe
District to keep a pistol inthe hone, many sem autonatic firearns are
unl awf ul to possess, aregisteredfirearmnust be kept unl oaded and
di sassenbl ed or trigger-1ocked and t hus worthl ess for sel f-defense, and
by pol i cy no person may be i ssued a permt to carry a conceal ed weapon,
no matter howdire the threat. The honest, | aw abidingcitizens of the
nation's capital, the nurder capital of the United States, are no nore

than second class citizens.
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